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I. 

PLEADINGS. 


688 Received Oct. 29, 1948. 

UNITED STATES OF AMERICA 
NATIONAL LABOR RELATIONS BOARD 

Charge Against Employer. 

1st Amended 

1. Pursuant to Section 10(b) of the National Labor Rela¬ 
tions Act, the undersigned hereby charges that Joy Silk 
Mills, Inc. at Hartsville, S. C. employing 57 workers 
in silk throwing has engaged in and is engaging in unfair 
labor practices within the meaning of Section 8(a) sub¬ 
sections (1) and (5) of said Act, in that: 

2. Since on or about September 20th, 1948, it, by its 
officers, agents and representatives, has interfered with, 
restrained and coerced, and is interfering with, restraining, 
and coercing its employees in the exercise of their rights to 
self-organization, to form, join or assist labor organiza¬ 
tions, to bargain collectively, through representatives of 
their own choosing, and to engage in concerted activities 
for the purposes of collective bargaining or other mutual 
aid or protection, which rights are guaranteed in Section 
7 of the National Labor Relations Act. 

Further that, on or about September 23, 1948, the said 
company by its officials, agents and representatives, re¬ 
fused to bargain collectively with the United Textile 
Workers of America, AFL, a labor organization chosen by 
a majority of its employees in an appropriate unit, for 
the purposes of collective bargaining in respect to rates 
of pay, wages, hours of employment, and other conditions 
of employment. 
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3. By the acts set forth in the paragraphs above, and by 
other acts and conduct, it, by its officers, agents and rep¬ 
resentatives interfered with, restrained, and coerced its 
employees in the exercise of the rights guaranteed in Sec¬ 
tion 7 of the said Act. 

The undersigned further charges that said unfair lab^r 
practices are unfair labor practices affecting commer<j>e 
within the meaning of said Act. 

3. (Paragraphs 3, 4, and 5 apply only if the charge Is 
filed by a labor organization) The labor organizatioln 
filing this charge, hereinafter called the union, has coip- 
plied with Section 9(f) (A), 9 (f) (B)(1), and 9(g) of sa^d 
Act as amended, as evidenced by letter of compliance is¬ 
sued by the Department of Labor and bearing code numbe :r. 

. The financial data filed with the Secretary 

of Labor is for the fiscal year ending.. 

A certificate has been filed with the National Labor Re¬ 
lations Board in accordance with Section 9(f) (B)(2) stag¬ 
ing the method employed by the union in furnishing to all 
its members copies of the financial data required to be 
filed with the Secretary of Labor. 

4. Each of the officers of the union has executed a noii- 
communist affidavit as required by Section 9(h) of the Ac|. 

5. Upon information and belief, the national or inter¬ 
national labor organization of which this organization is aji 
affiliate or constituent unit has also complied with Sectioji 
9(f), (g), and (h) of the Act. 

6. United Textile Workers of America, AFL, 722 Wil¬ 
liam Oliver Building, Atlanta, Georgia. Walnut 4280-690(1. 

7. United Textile Workers of America, AFL. Same ajs 
above. 

By Joseph Jacobs 
Southern Director 

Case No. 10-CA 545 

Date filed October 29, 1948 
9(f), (g), (h) cleared e. f. 
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Subscribed and sworn to before me this 29 day of October 
1948, at Atlanta, Georgia as true to the best of deponents 
knowledge, information and belief. 

Harold Karp 

689 UNITED STATES OF AMERICA 

BEFORE THE NATIONAL LABOR RELATIONS BOARD 
TENTH REGION 

In the Matter of 

Joy Silk Mills, Inc. 

and 

United Textile Workers of America, AFL 
Case No. 10-CA-545 

Complaint. 

It having been charged by United Textile Workers of 
America, affiliated with the American Federation of Labor, 
that Joy Silk Mills, Inc. (herein called the respondent), 
has engaged in, and is now engaging in, certain unfair 
labor practices affecting commerce as set forth and de¬ 
fined in the National Labor Relations Act, 61 Stat. 136 
(herein called the Act), the General Counsel of the National 
Labor Relations Board on behalf of the National Labor Re¬ 
lations Board (herein called the Board), has caused the 
Regional Director for the Tenth Region as agent for the 
Board, designated by the Board’s Rules and Regulations, 
Series 5, as amended, Section 203.15, to issue this Com¬ 
plaint and allege as follows: 

I. 

The respondent, Joy Silk Mills, Inc., is, and has been 
since 1936, a corporation duly organized under, and existing 
by virtue of, the laws of the State of South Carolina. 

n. 

The respondent, at all times material herein, has main¬ 
tained its principal office and place of business at Harts- 
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ville, South Carolina, where it is now and has been con¬ 
tinuously engaged in the twisting and other processing of 
yarn and thread. 

m. 

The respondent, in the course and conduct of its business 
operations, and at all times material herein, causes and has 
continuously caused a substantial amount of raw 
materials, consisting principally of rayon and silk 
690 yarns, of a very substantial value, to be purchased, (de¬ 

livered and transported in interstate commerce frcfm 
and through the states of the United States other than the 
State of South Carolina to its plant at Hartsville, Sou^h 
Carolina; and causes and has continuously caused a sub¬ 
stantial amount of the finished products, consisting 
principally of rayon and silk thread, valued in excess of 
$250,000.00 annually, processed, manufactured, and dis¬ 
tributed by it as a part of its business to be delivered aijid 
transported in interstate commerce to and through the 
states of the United States other than the State of Sou^h 
Carolina from its plant at Hartsville, South Carolina. 


United Textile Workers of America, affiliated with the 
American Federation of Labor (herein called the Union) 
is a labor organization within the meaning of Section 2 (it) 
of the Act. 


i 

All of the production and maintenance employees of the 
respondent at its plant in Hartsville, South Carolina, ex¬ 
cept for clerical and office employees and guards, profes¬ 
sional employees and supervisors as defined in the Acjt, 
constitute a unit appropriate for the purposes of collective 
bargaining within the meaning of Section 9 (b) of the Act. 


On or about September 16, 1948 a majority of the em¬ 
ployees of the respondent in the unit described in paragraph 
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V above designated and selected the Union as their repre¬ 
sentative for the purposes of collective bargaining with the 
respondent. 

vn. 

At all times since on or about September 16, 1948 the 
Union has been the representative for the purposes of 
collective bargaining of a majority of the employees in 
said unit and, by virtue of Section 9 (a) of the Act, has been 
and is now the exclusive representative of all the employees 
in said unit for the purposes of collective bargaining in 
respect to rates of pay, wages, hours of employment, and 
other conditions of employment. 

691 VIII. 

On or about September 23, 1948 and September 24, 
1948 and at all times thereafter, the Union requested the 
respondent to bargain collectively in respect to rates of pay, 
wages, hours of employment and other conditions of em¬ 
ployment with the Union as the exclusive bargaining rep¬ 
resentative of all the employees of the respondent in the 
unit described in Paragraph V above. 

IX. 

The respondent, on or about September 23, 1948 and 
September 24, 1948 and at all times thereafter, refused and 
continues to refuse to bargain collectively with the Union 
as the exclusive representative of all the employees in the 
unit described in Paragraph V above. 

X. 

The respondent, from on or about September 15, 1948 to 
date, by its officers, agents, and employees, more partic¬ 
ularly by President S. C. Gilbert, General Manager H. P. 
Southerland, Plant Superintendent Raymond B. Russell, 
and Fred Carpenter committed, authorized, instigated and 
acquiesced in the following acts, to-wit: 
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(a) Interrogating its employees about their union de¬ 
sires, sympathies, activities and membership. 

(b) Threatening and warning its employees to refrain 
from assisting, becoming members of or remaining 
members of the Union. 

(c) Promising its employees promotions, better jobs apd 
similar benefits if they would refrain from assist¬ 
ing, becoming members of or remaining members of 
the Union. 

(d) Spying upon and keeping under surveillance union 
members and the union activities of its empoyees. 

(e) Soliciting its employees to spy upon and keep und^r 
surveillance the union members, meetings, leadefs 
and activities and to report to the respondent. 

692 XI. 

The respondent, by the acts described in para¬ 
graph IX above, in connection with the allegations con¬ 
tained in paragraphs V, VI, VII and VIII above, did refuse 
and continues to refuse to bargain collectively with tfie 
representative of its employees and thereby did engage in 
and is engaging in unfair labor practices within the mean¬ 
ing of Section 8 (a) 5 of the Act. 

XII. 

The respondent, by the acts described in paragraphs IX 
and X above, and by each of said acts, did interfere with, 
restrain and coerce, and is interfering with, restraining and 
coercing its employees in the exercise of the rights guaran¬ 
teed in Section 7 of the Act, and thereby did engage in, an|d 
is engaging in, unfair labor practices within the meaning <|f 
Sections 8 (a) 1 of the Act. 

XIII. 

The activities of the respondent as set forth in para¬ 
graphs IX and X above, occurring in connection with tie 
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operations of the respondent described in paragraphs I, 
II and III above, have a close, intimate and substantial rela¬ 
tion to trade, traffic and commerce among the several states 
and tend to lead to labor disputes burdening and obstruct¬ 
ing commerce and the free flow of commerce. 

XIV. 

The acts of the respondent described above constitute un¬ 
fair labor practices affecting commerce within the meaning 
of Section 8 (a) 1 and (5) and Section 2 (6) and (7) of the 
Act. 

Wherefore on this 24 day of February 1949, the General 
Counsel of the National Labor Relations Board, on behalf 
of the Board, has caused the Regional Director for the Tenth 
Region to issue this Complaint against Joy Silk Mills, Inc., 
the respondent herein. 


695 Received Mar. 7, 1949 

Answer. 

Now comes Joy Silk Mills, Inc.,, hereafter called the Re¬ 
spondent, by its attorney, Henry J. Fox, and replies to the 
Complaint as follows: 


I. 

Respondent admits the allegations contained in Para¬ 
graphs I through V of the Complaint. 

n. 

Respondent alleges that he is without knowledge or in¬ 
formation sufficient to form a belief as to the truth of the 
allegations contained in Paragraph VI of the Complaint. 
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ni. * | 

Respondent denies the allegations contained in Para¬ 
graphs VII through XIV of the Complaint. 

Being first duly sworn, I, S. C. Gilbert, state that I haye 
read the foregoing answer and that everything contained 
therein is true to the best of my knowledge and belief. 

S. C. Gilbert, President, 
Joy Silk Mills, Inc., 
Hartsville, South Carolina 


Subscribed and sworn to before me this 5th day of Marc' 
1949. 

John F. Wilmer, 
Notary Public. 


A-6 Decision and Order. 

On May 27, 1949, Trial Examiner George A. Downing 
issued his Intermediate Report in the above-entitled pro¬ 
ceeding, finding that the Respondent had engaged in ahd 
was engaging in certain unfair labor practices, and recom¬ 
mending that it cease and desist therefrom and take certain 
affirmative action, as set forth in the copy of the Intermedi¬ 
ate Report attached hereto. Thereafter the Respondent 
filed exceptions to the Intermediate Report and a sup¬ 
porting brief. The Respondent has also requested ofal 
argument, which is hereby denied, because the record, in 
our opinion, adequately reflects the issues and the positions 
of the parties. 

The Board 1 has reviewed the rulings made by the Trial 
_ 

1 Pursuant to the provisions of Section 3(b) of the Act, as amended, the 
Board has delegated its powers in connection with this case to a 
panel. 
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Examiner at the hearing, and finds that no prejudicial error 
was committed. The rulings are hereby affirmed. The 
Board has considered the Intermediate Report, the excep¬ 
tions and brief, and the entire record in the case, and here¬ 
by adopts the findings, conclusions, and recommendations 
of the Trial Examiner except insofar as they are incon¬ 
sistent with the Decision and Order herein. 

1. We agree with the Trial Examiner’s finding that the 
Respondent has refused to recognize and bargain with the 
Union wdthin the meaning of Section 8 (a) (5) of the Act. 2 
However, we disagree with the Trial Examiner’s findings 
that the refusal took place on and after October 12, 1948, 
and that until this date, the Respondent was acting in good 
faith in its dealings with the Union. 

As more fully set forth in the Intermediate Report, the 
Union represented a majority of the employees in the ap¬ 
propriate unit on September 24, 1948, wffien it made its 
initial request for recognition. 3 The Respondent refused 
the request, insisting that the Union prove its majority 
status in a Board-conducted election. The Union there¬ 
upon filed a representation petition with the Board. On 

2 Member Murdock concurs in finding the violation of Section 8(a)(5) 
solely because he feels bound by the decisions of the Board in the Cuffman 
Lumber and Z>. H. Holmes cases cited in footnote 4. 

3Wc agree with the Trial Examiner’s conclusion that the telephone call 
from Jacobs to Gilbert on September 24, 1948, constituted a request to 
bargain. However, we disagree with the Trial Examiner’s subsidiary finding 
to the effect that the request was not express or formal but rather implied 
or to be inferred from Jacobs’ telephone conversation. According to Jacobs’ 
version of the conversation which was credited by the Trial Examiner, Jacobs 
asked Gilbert if he was willing to recognize the Union as the bargaining 
representative of the production and maintenance employees, adding that the 
Union had been authorized by these employees to represent them. This testi¬ 
mony, in our opinion, clearly establishes that the bargaining demand of 
September 24, was express and we so find. In its brief, the Respondent con¬ 
tends that the Trial Examiner’s credibility findings with respect to the tele¬ 
phone conversation between Jacobs and Gilbert on September 24, are unsup¬ 
ported by the record and moreover are without logic. We do not agree. 
Furthermore, the importance of observation of witnesses to any finding of 
their credibility is such that we will not overrule the credibility findings of 
Trial Examncrs unless they are clearly erroneous. See Matter of Minnesota 
Mining and Manufacturing Company, 81 N. L. R. B., No. 99. 
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September 30, at a conference attended by the fee- 
A-7 spondent’s attorney, a field examiner of the Boajrd, 
and the Union’s spokesman, the Respondent’s at¬ 
torney indicated that Respondent would agTee to a consent 
election if an investigation proved that the Respondent \yas 
subject to the Act’s jurisdiction. On October 7, the Re¬ 
spondent gave its consent to aL election -which was held on 
October 19, 1948. However, beginning on October 12, hnd 
continuing until the election, the Respondent, as detailed 
in the Intermediate Report engaged in acts of interference 
and coercion which made a free election impossible. 

We have previously he^ that an employer may in good 
faith insist on a Board election as proof of the Union’s 
majority but that it “unlawfully refuses to bargain if its 
insistence on such an election is motivated, not by any bona 
fide doubt as to the union’s majority, but rather by a 
rejection of the collective bargaining principle or by a de¬ 
sire to gain time within which to undermine the union.” 4 
In cases of this type the question of whether an employer 
is acting in good or bad faith at the time of the refusal is, 
of course, one which of necessity must be determined in j;he 
light of all relevant facts in the case, including any unlawful 
conduct of the employer, the sequence of events, and the 
time lapse between the refusal and the unlawful conduct. 

In the instant case, the Respondent engaged in unfair 
labor practices during the preelection period, the first of its 
illegal acts having occurred only 5 days after it agreed to 
a consent election and less than 3 weeks after the Uniob’s 
initial bargaining request. Under these circumstances \we 
find, contrary to the Trial Examiner, that the Respondent’s 
insistence upon an election was not motivated by a g<}od 
faith doubt of the Union’s majority. 5 On the contrary, jwe 

4 Matter of Artcraft Hosiery Company , 78 N. L. R. B. 333. 

* Under the Trial Examiner’s theory of the case a refusal did not o<«ur 
until October 12. In his view, only the events which preceded October 7, the 
time the Respondent agreed to a consent election were relevant to the issue 
of the Respondent’s motive in insisting upon an election. As no unfair labor 
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are convinced that the real reason the Eespondent rejected 
the Union’s request on September 24 was to gain time 
within which to undermine the Union’s support. Accord¬ 
ingly, we find that a refusal took place on September 24, 
and from that time on, the Eespondent refused to bargain 
collectively within the meaning of Section 8 (a) (5) of the 
Act as amended. 

A-8 2. In its brief, the Eespondent contends that a 

remedial order directing it to bargain with the 
Union, would deprive the Eespondent of its right under 
Section 9 (c) (1) (b) of the Act to petition the Board for 
an election. This position is clearly untenable. We have 
found that on September 24 when the Union made its bar¬ 
gaining demand, it was the majority representative of the 
Eespondent’s employees in the appropriate unit. Having 
refused the Union’s request in violation of the Act, the Ee¬ 
spondent cannot now be heard to say that it entertains an 
honest doubt as to the Union’s majority status, and that 
until an election is held, its duty to bargain is suspended. 6 

OEDEE 

Upon the entire record in the case and pursuant to Sec¬ 
tion 10 (c) of the National Labor Eelations Act, as amended, 
the National Labor Eelations Board hereby orders that 


practices occurred during this period, the Trial Examner concluded that the 
Respondent was acting in good faith when it refused the Union’s initial re¬ 
quest and sought an election. Turning then to the Respondent’s unfair labor 
practices which began on October 12, the Trial Examiner found that this 
illegal conduct, standing alone, constituted a refusal to bargain because it 
demonstrated that whatever doubts fthe Respondent ] had previously enter¬ 
tained were no longer genuine, and that it sought to evade its obligation to 
recognize and to bargain with the Union. As our decision indicates, we do 
not subscribe to the Trial Examiner’s theory of the issue under discussion. 
We are of the opinion that the unfair labor practices, because of their nature 
and timing, color the Respondent’s intent on September 24, and support a 
finding that the doubt advanced on that day by the Respondent as the reason 
for refusing to bargain with the Union, was feigned and advanced in bad 
faith. See Matter of The Cuffman Lumber Company, Inc., 82 N. L. R. B., No. 
37; Matter of D. H. Holmes, Ltd., 81 N. L. R. B., No. 125; Matter of Georgia 
Twine and Cordage Company, 76 N. L. R. B., No. 84. 

6 See Frank Bros. Company v. N. L. It. B., 321 U. S. 702; Matter of People's 
Motor Express, Inc., 74 N. L. R. B., 1597 ; Matter of The Cuff man Lumber 
Company, 82 N. L. R. B., No. 37. 
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the Respondent, Joy Silk Mills, Inc., and its officers, agents, 
successors, and assigns shall: 

1. Cease and desist from: 

(a) Refusing to bargain collectively with United 
Textile Workers of America, A. F. L. as the exclusive rep¬ 
resentative of all production and maintenance employees 
employed by the Respondent at its Hartsville, South Caro¬ 
lina, plant, excluding clerical and office employees, guards, 
professional employees, and all supervisors as define^. in 
the Act; 

(b) In any other manner interfering with, restrain¬ 
ing, or coercing its employees in the exercise of their ijight 
to self-organization, to form labor organizations, to join 
or assist United Textile Workers of America, A. F. L., or 
any other labor organization, to bargain collectively through 
representatives of their own choosing, and to engage in con¬ 
certed activities for the purpose of collective bargaining or 
other mutual aid or protection and to refrain from an^ or 
all activities, except to the extent that such right majr be 
affected by an agreement requiring membership in a ljibor 
organization as condition of employment as authorizep. in 
Section 8 (a) (3) of the Act as guaranteed by Section 7 
thereof. 

2. Take the following affirmative action which the Board 
finds will effectuate the policies of the Act: 

(a) Upon request, bargain collectively with United 
Textile Workers of America, A. F. L., as the exclusive rep¬ 
resentative of all its employees in the above-described unit 
with respect to wages, rates of pay, hours of employment, 
and, if an understanding is reached, embody such under¬ 
standing in a signed agreement; 

A-9 (b) Post at its plant at Hartsville, Sputh 

Carolina, copies of the notice attached hereto and 
marked Appendix A. 7 Copies of said notice, to be fur- 

7 In the event that this Order is enforced by decree of a United States Court 
of Appeals, there shall be inserted before the words: “A Decision and Order,” 
the words: “A Decree of the United States Court of Appeals Enforcing.” 
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nished by the Regional Director for the Tenth Region, shall, 
after being duly signed by the Respondent’s representative, 
be posted by the Respondent immediately upon receipt 
thereof and maintained by it for sixty (60) consecutive 
days thereafter in conspicuous places, including all places 
where notices to employees are customarily posted. Reason¬ 
able steps shall be taken by the Respondent to insure that 
said notices are not altered, defaced, or covered by any 
other material; 

(c) Notify the Regional Director for the Tenth Re¬ 
gion, in writing within ten (10) days from the date of this 
Order, what steps the Respondent has taken to comply 
herewith. 


Signed at Washington, D. C., this 13th day of Septem¬ 
ber, 1949. 


John M. Houston 
Member 

James J. Reynold, Je. 

Member 
Abe Muedock 

Member 

(SEAL) National Laboe Relations Boaed 


A-10 Appendix A. 

NOTICE TO ALL EMPLOYEES 

PUESUANT TO 
A Decision and Oedee 

of the National Labor Relations Board, and in order to 
effectuate the policies of the National Labor Relations Act, 
we hereby notify our employees that 

We will not refuse to bargain collectively with 
United Textile Woekees of Ameeica, A.F.L., as the 
exclusive representative of all employees in the ap¬ 
propriate unit described below. 




We will not in any other manner interfere wit|i, 
restrain, or coerce our employees in the exercise <bf 
their right to self-organization to form labor organiz^ 
tions to join or assist United Textile Workers of Amer¬ 
ica, A.F.L., or any other labor organization to bargain 
collectively through representatives of their own choos¬ 
ing and to engage in concerted activities for the pur¬ 
pose of collective bargaining or other mutual aid or pro¬ 
tection and to refrain from any or all such activities, ex¬ 
cept to the extent that such right may be affected by an 
agreement, requiring membership in a labor organiza¬ 
tion as a condition of employment as authorized in Sdc- 
tion 8 (a) 3 of the National Labor Relations Act. 

We will bargain collectively upon request with tljie 
above-named union as the exclusive representative ^>f 
all employees in the bargaining unit described herein 
with respect to rates of pay, wages, hours of employ¬ 
ment, or other conditions of employment, and if hn 
understanding is reached, embody such understanding 
in a signed agreement. The bargaining unit is: 

All our production and maintenance employ¬ 
ees at our plant in Hartsville, South Carolina, 
excluding clerical and office employees and 
guards, professional employees and super¬ 
visors as defined in the Act. 


All our employees are free to become or remain membe 
of this union, or any other labor organization. 


rs 


Dated 


Joy Silk Mills, Inc. I 
Employer 

By. 

(Representative) 



This notice must remain posted for 60 days from the daite 
hereof, and must not be altered, defaced, or covered by any 
other material. 
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A-ll UNITED STATES OF AMERICA 

BEFORE THE NATIONAL LABOR RELATIONS BOARD 
DIVISION OF TRIAL EXAMINERS 
WASHINGTON, D. C. 

Case No. 10-CA-545. 

In the Matter of 

Joy Silk Mills, Inc. 
and 

United Textile Workers of America, AFL. 

Messrs. Thomas Marshall and Milton 0. Talent, 
for the General Counsel. 

Messrs. Henry J. Fox and James F. Kenney 

(Posner, Berge, Fox, and Arent), of Washington, D. C., 
for the Respondent. 

Messrs. Joseph Jacobs, Dorsey Moseley, and Gordon Finch, 
of Atlanta, Ga., for the Union. 

Intermediate Report and Recommended Order. 

Statement of the Case. 

Upon a first amended charge filed October 29, 1948, by 
United Textile Workers of America, affiliated with Ameri¬ 
can Federation of Labor, herein called the union, the Gen¬ 
eral Counsel of the National Labor Relations Board 1 by 
the Regional Director for the Tenth Region (Atlanta, 
Georgia), issued a complaint dated February 24, 1949, 
against Joy Silk Mills, Inc., of Hartsville, South Carolina, 
herein called the respondent, alleging that the respondent 
had engaging in and was engaged in unfair labor practices 
affecting commerce within the meaning of Section 8 (a) (1) 
and (5) and Section 2(6) and (7) of the Labor Management 
Relations Act, 61 Stat. 136, herein called the Act. Copies 
of the complaint, the charge, and the notice of hearing were 
duly served on the respondent and the union. 

With respect to the unfair labor practices the complaint 
alleged in substance: 


1 The General Counsel and his representatives are herein referred to as 
the General Counsel and the National Labor Relations Board as the Board. 





(1) That from on or about September 15,1948, and since, 
the respondent, by its offices, agents, and employees (mofe 
particularly by President S. C. Gilbert, General Manager 
H. B. Southerland, Plant Superintendent Raymond B. Rus¬ 
sell, and Fred Carpenter), and in violation of Section 8 (^) 

(1) of the Act, had interfered with, restrained, ar d 
A-12 coerced its employees in the exercise of their righ ts 
guaranteed in Section 7 by the following acts com¬ 
mitted, authorized, instigated, and acquiesced in by the re¬ 
spondent: (a) interrogating its employees about their union 
desires, sympathies, activities, and membership; (b) threat¬ 
ening and warning its employees to refrain from assisting, 
becoming members of, or remaining members of the unio^i; 

(c) promising its employees promotions, better jobs, ahd 
similar benefits if they would refrain from assisting, be¬ 
coming members of, or remaining members of the unioh; 

(d) spying upon and keeping under surveillance unic^n 
members and the union activities of its employees; and (e) 
soliciting its employees to spy upon and keep under sur¬ 
veillance the union members, meetings, leaders, and acti¬ 
vities, and to report to the respondent; and 

(2) That respondent on or about September 23,1948, aijd 
September 24, 1948, and thereafter, and in violation of Sec¬ 
tion 8 (a) (1) and (5) of the Act, refused to bargain col¬ 
lectively with the union, which since on or about September 
16, 1948, represented a majority of respondent’s employees 
in an appropriate unit, as the exclusive representative of 
the employees in such unit. 

By its answer respondent admitted certain allegations 
of the complaint as to the nature of its business, as to tl[ie 
union’s qualification as a labor organization, and as to tl(ie 
appropriatness of the alleged unit, but entered a general 
denial of the commission of any unfair labor practices. 2 

a Respondent filed simultaneously with, its answer its motion for a more 
definite statement or bill of particulars, a portion of which motion was granted 
by the order of the Trial Examiner dated March 17, 1949. The General 
Counsel complied with said order by filing a bill of particulars as the hearing 
opened. 
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Pursuant to notice a hearing was held on March 22, 23, 24, 
and 25, 1949, in Hartsville, South Carolina, before the un¬ 
dersigned Trial Examiner designated by the Chief Trial 
Examiner. The General Counsel and the respondent were 
represented by counsel and the union by representatives. 
Full opportunity to be heard, to examine and cross-examine 
witnesses, and to introduce evidence pertinent to the issues 
was afforded all parties. As the hearing opened the Gen¬ 
eral Counsel’s motion was granted without objection to 
amend paragraph X of the complaint to include the name 
of William J. Outlaw as one of respondent’s officers, agents, 
and employees by whom it had allegedly committed acts 
in violation of Section 8 (a) (1) of the Act. 

At the conclusion of the case the General Counsel’s mo¬ 
tion to conform the pleadings to the evidence as to names 
and dates and such matters as concerned the record was 
granted without objection. The parties were afforded an 
opportunity to make oral argument and to file briefs and 
proposed findings of fact and conclusions of law. The 
parties waived oral argument. Briefs have been received 
from the General Counsel and the respondent. 

Upon the entire record in the case and from his observa¬ 
tion of the witnesses the undersigned makes the following: 

A-13 Findings of Fact. 

I. The business of the respondent. 

Respondent is and has been for many years a corpora¬ 
tion duly organized under and existing by virtue of the 
laws of the State of South Carolina, with its principal 
office and place of business at Hartsville, where it is now 
and has been continuously engaged in the business of con¬ 
tracting with respect to the processing of yarn and thread, 
i.e., the twisting, throwing, and other processing of yarn 
and thread. In the course and conduct of its business opera¬ 
tions for a period commencing January 1,1948, and ending 
December 31, 1948, which period is representative of all 
times material herein, respondent received raw materials 





19 


I 

j 

consisting principally of rayon and silk yarn valued in ex¬ 
cess of $250,000, 100 percent of which value was purchased, 
delivered, and transported in interstate commerce from and 
through States other than the State of South Carolina, to 
its plant at Hartsville. During said period respondent pro¬ 
cessed finished products consisting principally of rayon and 
silk thread valued in excess of $250,000,100 percent of which 
value was sold, shipped, and transported in interstate con|- 
merce to and through States other than the State of South 
Carolina, from its said plant. 

Respondent conceded for the purposes of this proceeding 
that it is engaged in commerce within the meaning of the 
Act, and the undersigned finds that it is so engaged. 

II. The labor organization involved. 

United Textile Workers of America, affiliated with the 
American Federation of Labor, is a labor organization ad¬ 
mitting to membership employees of respondent. 

III. The unfair labor practices. j 

1. The setting; the main events; the issues. 

Respondent operated a small but modern plant located at 
Hartsville, South Carolina. It normally employed from ^0 
to 60 employees, divided among 3 shifts. 3 Its managing 
officers were S. C. Gilbert, president, and H. P. Southerland, 
general manager, and its plant superintendent was Ray¬ 
mond Russell. Respondent concedes that they and Wallie (Sr. 
Cassidy, foreman, and Elsie Clyde McCaskill, forelad^ - , 
were supervisors within the meaning of the Act. 

Gilbert and Southerland occupied separated offices at ti^e 
front of the plant building. A third office adjoining thei|s 
and also adjoining the reception room or office lobby w^s 
occupied by K. F. (Fred) Carpenter, respondent’s book¬ 
keeper and sole clerical employee, whose status will lat^r 
_ 

3 The pay roll ending September 18, 1948, contained the names of 52 em¬ 
ployees. They were divided approximately as follows; 25 on first shift, 7 a. m. 
to 3 p. m.; 17 on second shift, 3 p. m. to 11 p. m.; and 10 on the third ship, 
11 p. m. to 7 a. m. 
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be discussed in detail. The main entrance into the offices 
and plant opened into the office lobby, adjacent to Carpen¬ 
ter’s office, but the employees entered the plant by a sepa¬ 
rate door which opened into the canteen. 

A-14 Concerted activities arose spontaneously among 
the employees on the afternoon of September 15, 
1948, as a result of the displacement by respondent of head 
foreman, Zim Byrd, whom the employees on the first shift 
requested Gilbert to reinstate. When Gilbert did not adjust 
the grievance to their satisfaction, the employees began 
that evening the formation of a union. They obtained a 
supply of membership cards from the president of another i 
of the union’s locals and set about signing up members out¬ 
side the plant as the third shift reported for work and as i 
the second shift left. 

The next morning the first shift (with possibly three or 
four exceptions) did not report for work but congregated ! 
outside the main entrance and continued the membership 
campaign. At Gilbert’s request the leaders conferred with i 
him in the plant around 9:30 a. m. They renewed their de¬ 
mand for the reinstatement of Byrd and added for the first ! 
time a demand for paid vacations. Gilbert agreed to i 
neither, but in a discussion with a single leader (Bessie 
Chapman) thereafter, he promised that if the employees 
vrould immediately come back to work (it was then about 
noon) he would pay them for a full day’s work and grant 
the request for paid vacations. The employees did not I 
accept the offer, and the walk-out continued through the i 
16th and 17th (Thursday and Friday). Thirty-seven em- ' 
ployees had signed membership cards through the 16th and i 
one more signed on the 17th. 

On Saturday, a non-work day, Helen Watson and Bessie 
Chapman, two of the leaders, sent a message to Gilbert that 
the employees would report to work on Monday. On Sunday 
evening the leaders met Gilbert at the plant at his request 
to reach an understanding of the basis on which the em- 
ployees would return to work. The employees’ grievances 
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were again fully discussed and Gilbert again promised p 
vacations. 4 

Work was resumed on Monday, all shifts reporting as 
usual. 

In the meantime the signed membership cards had been 
transmitted to the union’s State Representative, Earl R. 
Britton, and by him to its Southern Director, Joseph 
Jacobs. On Friday morning, September 24, Jacobs called 
Gilbert long distance from Atlanta and made a demand ^ac¬ 
cording to the General Counsel’s contentions) for recogni¬ 
tion and a request to bargain. When Gilbert did not im¬ 
mediately grant the demand or agree either to a consent 
election or a cross-check, Jacobs immediately filed a repre¬ 
sentation petition with the Board’s Atlanta Regional Office. 

In a conference held on September 30, respondent tenta¬ 
tively agreed to a consent election and all arrangements 
therefore were made. Its tentative consent was shortly 
made final and the election proceeded as per plan and with¬ 
out postponement on October 19. The union lost the elec¬ 
tion 32 votes to 16, 9 additional votes being challenged, i 

Evidence was offered by the General Counsel that on 
October 12, 18, and 19, respondent committed various un¬ 
fair labor practices which interfered with the free chqice 
of a bargaining representative. Respondent defied 
these. 

A-15 On October 25, the union filed its protests and ob¬ 
jections to the conduct of the election which were (sus¬ 
tained in certain particulars by the Board’s Regional Direc¬ 
tor, who on January 25,1949, in his report thereon, ordered 
the election set aside and directed another election, how¬ 
ever, on March 3, 1949, the union, with the approval ojf the 
Regional Director, withdrew its representation petition 
without prejudice. 

The main issues presented by the evidence and argued by 
the briefs are (1) whether the respondent committed cer- 

* There was no discussion of recess periods, of rotation of shifts, of vages, 
or of the union. 
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tain acts of interference, restraint, and coercion between 
September 15 and October 19, both inclusive; 5 (2) whether 
the union made a request to bargain either in the telephone 
call on September 24 or at the conference on September 30; 
and (3) whether the respondent refused to bargain on those 
dates or since. Other issues concern whether pre-trial 
preparations of respondent’s counsel also constituted an 
unfair labor practice and whether a single admitted inquiry 
of an applicant for employment by respondent’s plant 
superintendent since the election was coercive. 

The evidence concerning alleged acts of interference, re¬ 
straint, and coercion will be considered separately for the 
period prior to September 30 (when respondent consented 
to an election). For the period from September 30 to 
October 19, it will be considered in conjunction with the 
question of the alleged refusal to bargain, to which it re¬ 
lates. 

2. Alleged interference, restraint 
and coercion prior to September 30 

It is difficult to relate the evidence to the particular acts 
which the General Counsel charges to the respondent dur¬ 
ing the period prior to September 30. The bill of par¬ 
ticulars charges that Gilbert, on September 16, engaged in 
“interrogation” and on September 19 he “threatened and 
warned” employees, and that Carpenter, on September 15, 
also “threatened and warned” employees to refrain from 
assisting, becoming members of, or remaining members of 
the union. 6 

The evidence estabishes none of these allegations. Gil¬ 
bert was cross-examined on the point whether he inquired 
who was the “organizer” of the group during the confer- 

s Involved here also are subsidiary issues whether certain of the acts were 
committed by respondent’s supervisors or agents. 

c Allegations that Outlaw also engaged in interrogation on the 20th are 
disposed of infra, on the issue of Outlaw’s status as a supervisor. There is 
no allegation in the pleadings and no contention in argument or briefs that 
any acts of Wallie G. Cassidy (admittedly a supervisor) or of Wilmouth 
(respondent’s local attorney) constituted interference. 




23 


ence on the 16th, but he and Southerland denied that he 
made any such inquiry and there is no evidence that he <iid 
so. Indeed, the evidence is not in conflict that throughout 
the conferences on September 15, 16, and 19, no reference 
was made by participants on either side to “union” or 
“union activities.” There is also no evidence that Gilbert 
on September 19, made any threats or issued any warnings. 
Nor, even assuming the General Counsel intended to charge 
Gilbert with promising benefits to refrain from union 
activities, does the evidence sustain such a charge during 
the period now under consideration. It shows only that he 
partially acceded to the demands of his employees (m^ide 
during their concerted activities) to the extent of agreeing 
to grant a paid vacation. 7 

A-16 The evidence similarly does not establish that 
Carpenter, on September 15, threatened and warped 
employees in connection with their union activities. It dpes 
establish that on that date he did learn of the nature of 
those activities (and through him the respondent did als<^). 8 
Thus, on the night of September 15, the leaders in the move¬ 
ment to organize a union had gone to the plant and had pe- 
gun signing up members as the third shift reported jfor 
work and as the second shift left. They operated maijnly 
from Watson’s car or Chapman’s car parked on or near the 
parking lot in front of the plant. There is testimony tbat 
Elsie Clyde McCaskill (now conceded by respondent to be 
a supervisor) passed by and saw them on her way into (the 
plant, but there is no evidence that she learned they w|ere 
actually organizing a union at the time. A few mome|nts 
later Carpenter came out of the plant and spoke to the 
group, inquiring what they were trying to do by keeping 
the girls from coming into the mill on the third shift and 


7 Though the employees may, by gathering together to present their demands, 
have constituted themselves a ‘ ‘ labor organization * ’ within the meaning of 
the Act (Matter of Gvllctt Gin Company, Inc., 83 N. L. R. B., No. 1, and 
cases cited in footnote 3), Gilbert’s granting of a portion of their deminds 
certainly cannot be said to have constituted interference with their rights to 
organize and to bargain collectively. 

8 Carpenter’s status as respondent’s agent is resolved infra. 
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why they didn’t go home and leave the second shift alone. 
There is no evidence that until Carpenter approached and 
put his inquiry he had any knowledge that the employees 
were actually engaged in organizational activities, though 
it is found that Carpenter did then learn of the nature of 
their activities. 

It is therefore concluded and found that respondent did 
not, during the period from September 15 to 30, both in¬ 
clusive, engage in acts which constituted interference, re¬ 
straint, and coercion.® 

3. The refusal to bargain; inter¬ 
ference, restraint, and coercion 

a. The appropriate unit; the representation by 
the union of a majority therein 

It was stipulated by the parties and is hereby found that 
all of the production and maintenance employees of the 
respondent at its plant in Hartsville, South Carolina, ex¬ 
cept for clerical and office employees and guards, profes¬ 
sional employees and supervisors as defined in the Act, 
constitute a unit appropriate for the purposes of collective 
bargaining within the meaning of Section 9 (b) of the 
Act. 

A-17 It is also found that on September 16, 1948, a 
majority of respondent’s employees in said unit had 


o The sharp issue which developed at the hearing as to whether respondent 
had knowledge prior to September 24 of the fact that the employees were 
organizing a union becomes an immaterial one in the light of this finding. 
However, it is found that respondent did obtain knowledge of that fact as a 
result of Carpenter’s acts the night of the 15th, as well as through its 
supervisor, Wallie G. Cassidy to whom the General Counsel’s witnesses at¬ 
tributed references to union activities. Indeed, with a plant and an organiza¬ 
tion as small as respondent’s, it is difficult to imagine how respondent could 
have escaped knowledge of the nature of the employees’ activities in view of 
the group activities on Wednesday night and on Thursday and Friday. See 
N. L. R. B. v. Abbott Worsted Mills, 127 F. 2d 438, 440 (C. A. 1); Matter J 
of Quest-Shon Marie Brassiere Company, Inc., 80 N. L. R. B. 175; Matter of 
Firestone Tire and Rubber Company, etc., 62 N. L. R. B. 1316. The finding 
that it did have such knowledge is also supported by the inquiry of respond¬ 
ent’s local counsel to Chapman on the 19th, while on respondent’s business, 
“What’s this I hear about a unionf” Though General Counsel does not 
charge the respondent with responsibility for this inquiry, it clearly appears 
to have emanated from information which the attorney had received from the 
respondent. 
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designated and selected the union as their representative 
for the purposes of collective bargaining with the respond¬ 
ent. I therefore find that on September 16, 1948, the union 
represented a majority of respondent’s employees in the 
appropriate unit, and that said majority continued to the 
time of the election on October 19. The question whether 
such representative status continued thereafter is dis¬ 
posed of in Section e, infra. 

i 

b. The requests to bargain 
The events 

Jacobs testified that on Friday morning, September 24, 
he called Gilbert from Atlanta, informed him he was calling 
to see whether the respondent would recognize the union 
as the collective bargaining agent for the production and 
maintenance employees at the plant because the union had 
been authorized to represent them. Gilbert replied thalt he 
wished an opportunity to consult his attorney and acjlded 
that he thought the matter of union representation had 
been settled in the former election. 10 Jacobs explained that 
the earlier election was more than a year ago and ini any 
event the union had a right to ask for collective bargaining 
rights at any time if the respondent did not object. Japobs 
also explained that instead of having an election they ipight 
agree on a cross-check of the membership cards by som^ im¬ 
partial person to determine whether the union in fact h^.d a 
majority and if so they could stipulate for the union to be 
recognized. Gilbert stated he preferred to let the Bj)ard 
handle it, and Jacobs then inquired his attitude as to a con¬ 
sent election. Gilbert still indicated his preference for a 
regular routine handling of the matter by the Board, and 
Jacobs concluded by stating in that case he vrould proceed 
immediately by filing his petition. 

Gilbert’s testimony was that Jacobs told him only th^t he 

had enough employees to petition the Board for an election 

and would do so unless Gilbert would agree to a consent 
— 

io Which had been lost by the union, in October or November, 1946. 
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election; that he informed Jacobs that he preferred not to 
reach a decision until he got in touch with his attorney. He 
denied that Jacobs requested a conference for the purpose 
of bargaining, that Jacobs actually made any request or 
demand relating to bargaining, and that Jacobs or any¬ 
one else at any time ever requested him to bargain. 

There is other evidence in the record which assists in 
resolving the foregoing conflict. Jacobs testified that in a 
conference on September 19, wdth Britton, he requested 
Britton to make a formal demand to bargain. Pursuant 
thereto Britton, on September 23, wrote Gilbert (mailing 
Jacobs a copy by air mail special delivery) as follows: 11 

I have more than 30 percent of the employees of the 
Joy Silk Mills, Inc., who have signed cards authorizing 
the United Textile Workers of America to bargain for 
themselves under the Labor Management Relations 
Act of 1947. As a representative of the American 
Federation of Labor, the United Textile Work- 
A-18 ers of America, one of our affiliated Interna¬ 

tional Unions, I am proceeding to petition the 
National Labor Relations Board to order an election in 
the plant of the Joy Silk Mill. Should you be willing 
to have a consent election I believe it will be to the ad¬ 
vantage of all concerned. 

May I have as early a reply as possible? 

Jacobs testified that he received a copy of the letter on 
the evening of the 23rd, and recognizing it was not adequate 
as a formal demand for recognition as a bargaining agent, 
he called Gilbert the next morning for the purpose of per¬ 
fecting such a demand. 

If Gilbert’s recollection of the conversation be accepted, 
Jacobs’ call would appear to have been pointless and with¬ 
out purpose since Jacobs gave him no information which 
w^as not contained in Britton’s letter nor any which Gilbert 


n Incidentally, the evidence establishes that Gilbert did not actually receive 
the letter until after the call from Jacobs. Neither he nor Jacobs made any 
reference to the letter during the telephone conversation. 
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would not have obtained as a result of the filing of a petition 
with the Board. Significantly, Gilbert’s version of Jacobs 
conversation actually constitutes an approximate sum¬ 
mary of Britton’s letter; and the undersigned concludes 
that Gilbert’s recollection of the details of the telephpne 
call was faulty and that in attempting to testify thereto he 
may unconsciously have substituted his better recollection 
of the contents of the letter which remained in respondent’s 
possession up to the time of the hearing. In view of Jacobs’ 
position with the union and his obvious experience in sfich 
matters, it is inconceivable that he would have hastened to 
call Gilbert long distance to repeat only what was in BHt- 
ton’s letter, nor was there any reason why with 38 signed 
membership cards in his possession out of an estimated unit 
of 45 Jacobs would have hesitated to claim a majority in¬ 
stead of merely enough to petition for an election, as con¬ 
tended by Gilbert. 

The undersigned therefore finds that the conversation 
was substantially as testified to by Jacobs. 

Immediately following the conclusion of the call Jacobs 
prepared and filed with the Board’s Regional Office in At¬ 
lanta, a representation petition which alleged among other 
things that 38 employees of a unit of 45 supported the peti¬ 
tion, that the union had notified the employer of its claim 
that a question concerining representation had arisen, and 
that the employer had failed to recognize the union. He a]lso 
filed with the Board the 38 signed membership cards, all of 
which bore the following legend: 

I, the undersigned, an employee of Joy Silk Mills, 
Inc., hereby accept membership in the United Texfjile 
Workers of America, (AFL), and authorize its repre¬ 
sentatives to bargain for me in all matters pertaining 
to my wages, working conditions, Union obligations a^d 
all other conditions of employment. 

Later in the afternoon Paul M. Patterson, Field Exam¬ 
iner of the Board, also called Gilbert and inquired whether 
he would agree to a consent election. Gilbert again }*e- 








fused, stating that he wished to consult his attorney first. 

On September 30, Jacobs participated in a conference in 
respondent’s office with Patterson, Southerland, and Henry 
J. Fox, respondent’s attorney, to work out, if possible, ar¬ 
rangements for a consent election. Jacobs suggested to 
Fox that the union would be willing to agree to a cross¬ 
check of membership cards rather than an election. Fox 
declined the suggestion stating “There was a ques- 
A-19 tion of going into an election, ’ n2 and that there was 
a question in his mind concerning interstate commerce 
and he wanted to check into it and give a written opinion. 
Later, near the end of the conference, Jacobs stated to Fox, 
“Of course, we could obviate all of this if we would set 
down and get a contract. ’ ’ There is no record that a reply 
was made. The foregoing findings are based on Jacobs’ 
testimony. 

Fox did not testify, but respondent offered Southerland’s 
testimony and also offered in evidence Patterson’s letter of 
October 1,1948, which contained a summary from his notes 
made at the conference. Jacobs admitted that the account 
in the letter, though not in complete detail, was substantially 
correct. The letter corroborates Jacobs’ offer of a cross¬ 
check and is not otherwise inconsistent with Jacobs’ testi¬ 
mony. Nor is Southerland’s testimony inconsistent with 
the foregoing findings. He did answer negatively a 
question whether either Jacobs or Patterson made any men¬ 
tion concerning a demand made by the union as to bargain¬ 
ing with the company; but that question clearly implied an 
express demand, and his denial must therefore be construed 
as a denial that any express mention or express demand 
was made. Jacobs’ testimony does not establish that he 
made any express request to bargain or that he referred to 
any previous demand. 

The conference concluded with respondent having tenta¬ 
tively agreed to a consent election subject to Fox’s satisfy¬ 
ing himself and respondent on the question concerning com- 


1= The significance of this statement does not appear. 




merce. Thereafter, upon receipt of his advice that the 
Board had jurisdiction, respondent signed the consent elec¬ 
tion agreement, and the election was held on October 19, 
under the arrangements which had been agreed upon in the 
conference. 

Concluding findings 


Respondent’s contention is that no request to bargain 
was ever made on behalf of the union. Of course, if tljiis 
were so the complaint that respondent has unlawfully te- 
fused to bargain cannot be sustained. N.L.R.B. v. Colum¬ 
bian Enameling <& Stamping Company, Inc., 306 U.S. 202, 
297. If there were anything in the Act which required that 
a demand to bargain be express or formal (which there;is 
not), 13 it must be held under the evidence above summarizbd 
that there was no demand to bargain. However, it is estab¬ 
lished by Board decisions that no formal demand is neces¬ 
sary, 14 and it also appears that a demand though not express 
may be inferred or implied from the circumstances of com¬ 
municating to a respondent the fact that the union is the 
representative of a majority of the respondent’s employees 
in an appropriate unit. Matter of Unique Ventilation Com¬ 
pany, Inc., 75 N.L.R.B. 325; Matter of Prigg Boat Works, 
69 N.L.R.B. 97; Matter of Fan De Kamps Holland-Dut^h 
Bakers, Inc., 56 N.L.R.B. 694, 707, 711. 

The question therefore arises whether under the fac|ts 
herein found, a request to bargain is to be implied or ijn- 
ferred from Jacobs’ telephone conversation with Gilbert on 
September 24, and from his subsequent conversation with 
Fox during the conference on September 30. 

A-20 It is clear that Jacobs made a demand for recog¬ 
nition since he informed Gilbert that the union hfd 

been authorized by the employees to represent them and }ie 
— 

is Section 8(a)(5) of the Act provides that it shall be an unfair labor 
practice for an employer “to refuse to bargain collectively with the repre¬ 
sentatives of his employees, subject to the provisions of Section 9(a).” 

i« Telephone calls have been held sufficient under certain circumstances. 
Matter of A. J. Showalter Company, €4 N. L. R. B. 573, 576, footnote jlj 
Matter of Van De Kamps Holland-Dutch Bakers, Inc., 56 N. L. R. B. 694, 711. 
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inquired whether the respondent would recognize the union 
as the collective bargaining agent of the unit consisting of 
the production and maintenance employees. Respondent’s 
contention that at no time did Jacobs claim to represent a 
majority of the employees is rejected. 15 The claim of a 
majority is clearly implicit throughout the conversation. 
First, there was the statement that the employees had 
authorized the union to represent them , and this was fol¬ 
lowed by a request for recognition. Then there was refer¬ 
ence to an election and Jacobs attempted to persuade Gil¬ 
bert to agree to the alternative procedure of a cross-check 
of the membership cards to determine whether the union in 
fact had a majority. These circumstances clearly implied 
the union’s assertion that it represented a majority of the 
employees in the unit. 

Respondent also argues that the Britton letter, Jacobs’ 
call, and Patterson’s call, considered together, demonstrate 
that what the union w’as seeking was a certification by the 
Board because of the many advantages which wmuld accrue 
to a labor organization therefrom, 16 and that all of those 
communications sought only to induce respondent to con¬ 
sent to an election in order to expedite such certification. 
Certainly, there is no intimation in Jacobs’ testimony that 
he was interested in certification merely for the sake of 
certification; indeed any such suggestion is negatived by 
his offer to consent to a cross-check 17 (which is of course 
outside the scope of the Board’s present procedure in 
representation cases). 

is Respondent’s attempts to attach significance to Britton’s claim in his 
letter of September 23 that cards had been signed by “more than 30 percent” 
of the employees. This was obviously intended to indicate that the union was 
able to qualify under the Board’s administrative rule contained in Section 
202.17 of its Statements of Procedures (12 Fed. Reg. 5651, as amended 13 Fed. 
Reg. 4871) for an investigation of its proposed representation petition. Further¬ 
more, Jacobs explained that he made his call to Gilbert because he did not 
consider Britton’s letter adequate as a formal demand for recognition as a 
bargaining agent. 

i« Citing Matter of General Box Co., 82 N. L. R. B., No. 75, decided April 
1, 1949. 

i7 The reiteration of that offer at the September 30 conference, plus the 
suggestion to Fox that the election could be dispensed with if the union could 
get a contract, emphasizes this conclusion. 
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It is therefore concluded and found that the telephone 
call from Jacobs to Gilbert on September 24, constituted a 
request to bargain. It is similarly concluded and found that 
although Jacobs made no express demand to bargain at the 
September 30 conference, such a demand was clearly to be 
implied from his offer to Fox to agree to a cross-check in 
lieu of an election and his offer to “obviate all this” if the 
union could get a contract. 

c. The alleged refusals to bargain on September 24 and 30. 

The General Counsel contends that Gilbert’s insistence 
during the Jacobs’ telephone conversation on a “routide 
handling” of the union’s proposed representation petition 
his refusal to consent to an election, and his refusal to con¬ 
sent to a cross-check constituted a refusal to bargain be¬ 
cause such position was not taken in good faith and becausb 
the Respondent did not entertain a bona fide doubt as to th^ 
union’s representation of a majority of the employees. ^ 
similar contention is made as to respondent’s refusal at thp 
September 30 conference to agree to a cross-check of mem¬ 
bership cards in lieu of an election. 

A-21 It is true, as the respondent points out, that aji 
employer may in good faith insist upon a Board con¬ 
ducted election to establish the union’s status as the col¬ 
lective bargaining representative; but the employer cannot 
in every case disregard a demand for recognition simpty 
because the union can file or is filing a petition for aiji 
election. There are other ways of proving a majority, 
including an agreement for a cross-check. An employe^ 
is not bound to accept that method or any other specific 
method, but he must at least make a reply to a demand 
for recognition and a proposal to submit proof of majorifrt 
status, or he must take some other action which will fur¬ 
nish a basis for evaluating his good faith. 

The determination of good faith depends of course upoji 
the facts of the particular case. Among factors which havp 
been considered significant are the employer’s resort to 
or abstinence from dilatory tactics, his willingness or up- 
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willingness to consent to an election, the sequence of the 
events, and the lapse of time between the refusal and the 
commission of any unfair labor practices. It can generally 
be said that the evidence must show that the employer had 
already created an atmosphere of unfair labor practices 
at the time he declined to bargain or had immediately or 
shortly embarked upon such a course of unfair labor 
practices that it may reasonably be assumed he intended 
to frustrate collective bargaining at the time he refused 
to bargain. See Matter of Artcraft Hosiery Co., 78 
N.L.R.B. 333; Matter of John Deere Plow Co., N.L.R.B., 
No. 4. 

In the present case the evidence establishes that though 
refusing to recognize the union until the representation 
question was settled by a Board election, respondent en¬ 
gaged in no dilatory tactics whatsoever but cooperated in 
disposing of the matter expeditiously by agreeing to a 
consent election. Respondent met with the Board’s rep¬ 
resentative and Jacobs less than 1 week after the petition 
was filed and gave its consent to an election. Furthermore, 
the election was held less than 3 weeks after that meeting 
and less than 1 month after the union’s original demand 
for recognition, without a single request for a delay or 
postponement. 

Jacob’s call came a week after the peak of the earlier 
concerted activities and after the employees had volun¬ 
tarily returned to work. And though it has been found 
that respondent had knowledge of the fact, during the 
week of September 15, that the employees were attempting 
to organize a union, 18 it committed no act of interference 
therewith. Indeed, the respondent might have assumed 
from the conference on the night of the 19th, and the re¬ 
turn to work on Monday, that it had satisfactorily adjusted 
the employee grievances and that the employees had aban¬ 
doned their efforts to organize a union. 

is It had no knowledge, however, of the extent to which the campaign had 
been successful. 


Under these circumstances Gilbert could well have doubt¬ 
ed Jacob’s claim of a majority and his right to demand 
recognition and could justifiably have indicated, in th^ 
light of the suddenness of the call and the apparent “high 
pressuring,” that he wanted time to consult his attorney 
and would therefore prefer the case to follow “routine’^ 
Board procedure. Furthermore, Gilbert was under the 
misapprehension that the representation question had 
been settled in the earlier proceedings. Though Jacobs 
endeavored to correct that misapprehension, Gilbert wa^ 
entitled, of course, to seek the verification of his counsel^ 
and there is no indication from the evidence that his ex¬ 
pressed wish to take the matter up with his counsel was 
motivated either by bad faith or by the desire to gai^i 
time to undermine the union’s asserted majority. 
A-22 Neither do the events at the September 30, conferj- 
ence establish a refusal to bargain. There, accordr 
ing to Patterson’s account, concurred in by Jacobs, th^ 
atmosphere was one of the fullest cooperation. There th^ 
respondent readily gave its tentative agreement to a con[- 
sent election, reserving only a brief opportunity for it^ 
counsel to clear up a “slight doubt” in his mind as tb 
whether, because of a recent change in the nature of rei- 
spondent’s business, its operations still effected interstate 
commerce. Patterson’s account, corroborates Jacobs’ 
offer of a cross-check, but it also alludes to two reason^ 
why respondent finally did not consent: respondent “tende^ 
to question ’ ’ the authenticity of the cards, and although thb 
examiner agreed to make the check if the company con¬ 
sented, the suggestion was not insisted upon because there 
was not then sufficient time available in which to have the 
check made. 

Respondent thereafter promptly resolved its doubt on the 
commerce question and gave its final consent to the election 
prior to Octobed 7. 

It is concluded and found that the evidence does not 
establish that down to that time a refusal to bargain had 
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occurred. The question remains whether such a refusal 
occurred as a result of respondent’s subsequent acts, the 
evidence of which is now summarized. 

d. Interference, restraint, and coercion 
The events 

Subsequent to the telephone call of September 24, Gilbert, 
acting on the advice of counsel, had immediately instructed 
respondent’s supervisors not to question the employees 
about the union or union activities, not to threaten or 
promise, not to spy on them in any manner, and not to have 
anything to say about their activities in the mill. On Oc¬ 
tober 7, he posted a notice informing the employees of the 
election and of their right to vote freely therein. Those 
and other statements in the notice plainly qualified as free 
speech. 

Down to that time there is no evidence that respondent 
was at all concerned about the outcome of the election or 
that it had endeavored in any manner to interfere with 
the choice of a bargaining representative by its employees. 
However, there is evidence which indicates that some time 
between October 7 and October 12 respondent’s attitude of 
impartiality and unconcern underwent a reversal. Such 
change is reflected in a series of acts and statements by 
respondent’s managing officers, agents, and supervisors, 
the evidence of which is summarized under the name of 
respondent’s representative to whom the particular acts 
are attributed; 

(1) S. C. Gilbert 

On October 12, 1948, the employees were separately as¬ 
sembled on each of the three shifts and read a lengthy 
written statement prepared by Gilbert. Similarly on Oc¬ 
tober 18, two separate lengthy statements were read on 
each shift. 19 Though Southerland and Russell were pres¬ 
ent on all the occasions, Gilbert selected Carpenter to 


19 On the second and third shifts the two statements were read as one. 
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read the statements for him. Though the statements in 
the main clearly fall within the limits of permissible free 
speech certain portions are claimed by the General Counsel 
to constitute interference, restraint, and coercion. Spe¬ 
cifically, objection was made to the following portions o£ 
the statement of October 12: 

A-23 (a) As soon as equipment for the canteen which 

has been ordered arrives, you will be given a rest 
period at the Company’s expense so that you may 
eat your lunches and relax in comfort during your shift. 

(b) If our prices are too high, or if the quality of 
our service is insufficient, we lose customers. Simi^ 
larly, if our wages are too high, we lose money anc 
obviously couldn’t stay in business. Thus, it is ap¬ 
parent that what we can pay is limited by factors be¬ 
yond our control. 

(c) You will get no less nor no more regardless of 
whether there is a union here. We will always do thq 
best to utmost of our ability. 

The General Counsel also objects to the following por^ 
tions of the first statement read on October 18: 


(a) We are giving you a paid vacation. 

(b) I want to tell you in all sincerity that no matter] 
how the election goes the time will never come whenj 
you will have to join the union to keep your job inj 
this Company or improve your working conditions oit 
to have equal opportunities with anyone else. 

The effect of these statements is considered under Con-\ 
eluding Findings , infra, this section. 

Bessie Chapman testified that after the reading of thd 
statements on the 18th, she questioned Gilbert about shift 
rotation, a subject not mentioned therein, and though he 
did not expressly promise rotation he stated that rotation 
would be started if a majority of the employees by a vote 
indicated their desire for it. Her testimony is corroborated 
by other witnesses, including Russell, who admitted telling 
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Vonceil Holloman that Mr. Gilbert had promised a vote 
on shift rotation and so far as he knew the mill would be 
guided by the result. 

(2) K. F. (Fred) Carpenter. 

Preliminary to summarizing the evidence of Carpenter’s 
acts and statements, the issue of his status as respondent’s 
agent will be resolved. 

Carpenter was respondent’s bookkeeper and timekeeper 
and one-man office force. He had no assistants, and no 
employees were subject to his supervision and direction. 
He had no authority to hire or fire or to recommend 
either. The General Counsel contends, however, that under 
the circumstances disclosed by the evidence Carpenter was 
respondent’s agent having been held out as such by re¬ 
spondent, and that respondent is responsible for the acts 
and statements attributed to him in the record. 

The physical lay-out of the offices and plant and the evi¬ 
dence concerning the operation of a closely affiliated com¬ 
pany, the Premier Knitting Mills, are of first significance. 
It has been shown that Carpenter occupied one of respon¬ 
dent ’s three offices, the other two of which were occupied by 
Gilbert and Southerland, respondent’s managing officials. 
Indeed, respondent termed Carpenter’s office its “general 
office” and kept in it, not only its ordinary books and 
A-24 pay roll records, but also its corporate books and 
records. 20 Carpenter’s office was immediately ad¬ 
jacent to the reception room or office lobby into which the 
general public and all applicants for employment entered. 

Under the physical arrangement, Carpenter met all call¬ 
ers at the plant whose business was either with Joy or 
with Premier Knitting Mills. Thus, the evidence shows 
that Premier itself occupied under a separate lease the 

20 Although Carpenter testified that the corporate stock book and minute 
book were kept in a private compartment of respondent’s safe to which he 
did not have access, it seems clear that at least under the surface indicia of 
the arrangement Carpenter was occupying a position roughly corresponding 
to the office of secretary. Certainly, respondent maintained him i n a position 
of apparent parity with its managing officers. 
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rear portion of the building which housed Joy’s offices and 
plant; that two doors opened from Joy’s premises into 
Premier’s; that the general public, including applicants 
for employment, customarily used Joy’s main entrance 
which opened into its office lobby, and that Premier’s em¬ 
ployees used the canteen door entrance used by Joy’s 
employees. 

Premier’s fiscal affairs were also closely interwoven with 
Joy’s the controlling stock interests being identical, and 
all except one director being the same. Though owning no 
stock in Joy, Carpenter owned 25 percent of the capital 
stock of Premier, Gilbert and Southerland also owning 
25 percent each. Carpenter was president of Premier 
and in fact acted as its sole managing officer, though Gilbert 
was treasurer and Southerland was vice president. Pre¬ 
mier’s official corporate books and records were also kept 
in respondent’s general office and in the same safe which 
contained respondent’s. 21 

Carpenter also performed in the general office all neces¬ 
sary bookkeeping and clerical work on Premier’s books 
and there met callers who had business with Premier, in¬ 
cluding applicants for employment. Indeed, only Carpenter 
had authority to hire and fire for Premier. That his 
authority so to act was known among respondent’s em¬ 
ployees is established by the testimony of Jean Longrie 
(not denied by Carpenter) that she accompanied her sister 
to a conference with Carpenter when the sister had applied 
to him for a job at Premier, and that she knew Carpenter 
was the one to ask for a job at Premier. Longrie also tes¬ 
tified to observing Carpenter make frequent visits into 
the Premier plant. 22 

21 Carpenter explained again that such records wore kept in a private com¬ 
partment to which he did not have access. No explanation was offered of hisj 
failure of access to such records in the light of his position with Premier. 

22 Respondent attaches significance to the fact that Carpenter performed 
for the employees a number of “menial tasks” such as calling them to the 
telephone and delivering lunches to them and that he was familiarly called by 
his first name. However, under the physical and organizational set-up, such 
duties would necessarily have fallen to the occupant of the general offices. 
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A-25 Under the foregoing circumstances, including the 
physical comminglement of accommodations, func¬ 
tions, and fiscal affairs, and the small size of the two estab¬ 
lishments (Premier’s operations were much smaller than 
Joy’s), the undersigned concludes that respondent’s em¬ 
ployees had knowledge—indeed, could not escape knowlege 
—of Carpenter’s official position with Premier. Cer¬ 
tainly, their knowledge of his power to hire employees for 
Premier is conclusively established. 

Here, then, was a situation in which Carpenter openly 
exercised not mere supervisory power, but complete mana¬ 
gerial control over the affairs of a closely affiliated con¬ 
cern. He was maintained by respondent in an office com¬ 
parable to those of its managing officers, and under at 
least surface conditions which otherwise reflected relative 
parity with them. 

Respondent, therefore, placed Carpenter in a position 
where its employees had every reason to identify him with 
respondent’s own management. That conclusion received 
support from Carpenter’s occasional usurpation of man¬ 
agerial functions and from the use which respondent some¬ 
times made of his services. Illustrative was Carpenter’s 
attempt on the night of September 15 to prevent and termi¬ 
nate what he assumed was interference by Watson, Chap¬ 
man, and others, with employees who were reporting for 
and leaving work. Carpenter did not deny the incident 
nor did he or any of respondent’s officers attempt to explain 
or justify his usurpation of managerial authority and func¬ 
tions on the occasion. 

A further illustration was furnished by Carpenter’s at¬ 
tempt to order or invite Mosely to leave the premises on 
the morning of the election (later referred to in more de¬ 
tail) and his indentification of himself with management 
in the subsequent argument with Mosely outside the can- 


The informality of address was likewise without significance since Russell was 
similarly addressed; furthermore respondent’s evidence establishes that rela¬ 
tions between the management and the employees generally were on an in¬ 
formal basis. 
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teen. 23 Also of significance was Gilbert’s selection of Car¬ 
penter as his spokesman in the reading of all three of 
his statements on all three of the shifts to the employees 
on October 12 and 18, above referred to. Though Souther¬ 
land and Russell were both present on all the occasions and 
though at least the third shift was outside Carpenter’s 
normal hours of duty, no explanation was offered why 
Carpenter was selected as Gilbert’s mouthpiece. 

On the evidence of the record as a whole it is concluded 
and found that respondent held Carpenter out to its em¬ 
ployees „as its agent, and indeed as a part of its managerial 
staff, and that to the extent that his acts and his statements 
to the employees are of a coercive nature they are attri¬ 
buted to respondent. That evidence is now summarized. 

(a) Bessie Chapman testified that the morning of the 
election and before she voted Carpenter approached her 
and requested her to read a newspaper clipping, 24 
A-26 and she complied. This provoked her to recite an 
old grievance against the company to which Carpen¬ 
ter replied, ‘‘Why, Bessie, I thought better of you” and 
then cursed the union. Carpenter also quoted Russell to 
the effect that she was as good an operator as respondent 
had and told her “you could better yourself down here 
if you would try.” Carpenter concluded the conversation 
by saying, “I know I can’t change your mind, there is no 
point in me standing here arguing with you,” and “I gee 
I can’t do anything wdth you so I wdll talk wuth Hepry 
O’Neal.” 

Carpenter’s testimony does not substantially contradict 
Chapman’s account. 

23 As illustrated by his statement that Moseley had no business ‘ * inter¬ 
fering with the operations of our plant,” and that “before we will see the 
union come in here, we will burn the goddamned plant down.” (Italics sup¬ 
plied.) 

24 The testimony of other witnesses, including Carpenter, establishes that 
the clipping was of the Westbrook Pegler column from the Charlotte Obseiver 
of October 19. Carpenter admitted that it was a distinctly unfavorable 
commentary on union leadership, being definitely uncomplimentary to some 
high union officials. 
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(b) Henry D. O’Neal testified that in a conversation 
which he fixed uncertainly as the day before the election, 
Carpenter approached him at Chapman’s machine and 
asked him, “You didn’t tell me which way you were going 
to vote, for or against the union?”; that when he didn’t 
reply Carpenter at first turned away but came back and 
asked “you like your job?” 

Carpenter admitted having a conversation with O’Neal; 
that he inquired how O’Neal was getting along since his 
return to work [after a disciplinary lay-off]; that O’Neal 
responded that he was doing all right and then voluntarily 
stated his position as to the union, i.e., that he was trying 
to make the union people think that he was for the union 
because they were after him, but in reality he was not for 
it. Carpenter told him he did not think the employees had 
anything to gain by having a union and hoped he was not 
for it. 

(c) Jean Longrie testified that the morning of the elec¬ 
tion Carpenter asked her to read the Pegler clipping pre¬ 
viously referred to, that she did so, that it related to the 
president of the American Federation of Labor, and re¬ 
ferred to the fact that he had been in prison or had taken 
money, that Carpenter then remarked that the union was 
being run by a bunch of crooks and that if the union came 
in Mr. Gilbert would probably close down the mill and they 
would both be out of a job and he needed his. 

Carpenter admitted asking Longrie to read the article, 
telling her it was another angle of the union question which 
possibly had not been presented. After she read it he 
told her he had found Joy a satisfactory place to work, 
that he liked it and “did not see any reason for or any¬ 
thing the employees would gain by having a union in the 
mill.” 

(d) Edna Robbins testified that the day before the elec¬ 
tion Carpenter came up to her machine and opened a con¬ 
versation by stating that he was surprized that she was for 
the union, that her father (who worked elsewhere) was not 
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a union man and that he didn’t think she should be a union 
girl. She hadn’t told Carpenter she was for the union and 
asked him how he knew. He said that rumors had been 
going around. 

Carpenter admitted having a conversation ‘ * substantially 
along the line” of Robbins testimony. He testified that 
having known Robbins father for a long time he did not 
feel that the father would like such activities on the part ojf 
his daughter. 

(e) Robert Morris testified that on the day of the electioji 
Carpenter came up to him in the plant and asked hii^i 
how he was going to vote; that he replied that was his 
business and he would vote the way he wanted to. After 
a discussion regarding Morris’ feelings toward Southeij- 
land and Gilbert, Carpenter told him “Don’t be going 

around telling people how to vote.” 

A-27 Carpenter did not testify in denial of Morri^’ 
testimony. Respondent did, however, confront Mor¬ 
ris with a questionnaire he had filled out for its counsel 
during their trial preparations in which Morris had ans¬ 
wered “No” to the following question: 

Have you at any time been questioned by Mr. Gilber t, 
Mr. Southerland, Mr. Russell, or Mr. Carpenter, con¬ 
cerning your union activities, membership, desires 
or sympathies: If so, what were the circumstances? 
Morris admitted that he had interpreted the inquiry to 
include conversations concerning voting in the election, 
but claimed that he had gotten mixed up in answering 
the question. In his testimony, under oath on the stand, 
he steadfastly adhered, under cross-examination by re¬ 
spondent’s counsel and by the Trial Examiner, to his 
testimony as above summarized, insisting that it was 
true. 

(f) Helen Watson testified that on election day aroupd 

11 a.m. 25 Carpenter brought to her machine the Peglcjr 
_ 

23 The third shift voted from 7 to 7:30 a. m.; and the second from 2:30 jto 
3 p. m. and the first from 3 to 3:30 p. m. 
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clipping previously referred to. He first stated that he 
had talked to a good many of the girls and he couldn’t 
seem to do much with them; that he knew it wasn’t any 
use to talk to her but he wanted her to see the clipping. 
She read it, and after further conversation Carpenter 
referred to the Byrd incident and stated that if he were 
in Gilbert’s place he would tell some of the employees 
they could quit if they wanted to. In the same conversa¬ 
tion Carpenter told her that “in the office they were sur¬ 
prised to find she was the brains behind the union move¬ 
ment.” 

Carpenter’s testimony included no denial of the fore¬ 
going testimony by Watson. He admitted showing her 
the clipping. 

(g) The election morning incident. There is no sub¬ 
stantial conflict in the evidence concerning this incident 
which was actually in two segments. The first occurred 
inside the canteen (the polls) before the opening of the 
polls, and the other immediately afterwards on the park¬ 
ing lot in front of the plant. Watson, Chapman, Moseley, 
Gordon Finch (another international representative of 
the union), and Carpenter testified to the occurrences in 
the canteen and Moseley, Finch, and Carpenter to those 
outside the plant. 

The polls were scheduled to open at 6:45 a.m. and the 
election was being conducted by Rev. M. V. Shean (re¬ 
ferred to throughout as Father Shean) as agent of the 
Board. Watson had been selected as the union’s ob¬ 
server or representative, with Chapman as an alternate, 
and Carpenter as respondent’s observer or representa¬ 
tive. Watson met Moseley, Finch, Chapman, and Father 
Shean at the plant around 6:10 a.m. and in a few min¬ 
utes Carpenter arrived and let them in the main entrance 
into the office lobby and they went on into the canteen. 
The canteen door (the normal employee entrance) had 
been locked in order to prevent first shift arrivals from 
interfering wdth third shift voting, but Moseley, who was 
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there to inspect the voting premises for the union, had 
not understood the arrangement. In a few moments some 
of the first shift arrivals having rattled the door knobj 
Moseley began inquiring why the door was locked, dh 
recting his inquiries to Father Shean. Carpenter 
A-28 heatedly intervened, exclaiming, “Moseley, who| 
are you to tell anyone w T hat to do? You have no 
damn right in here,” taking off his glasses. Carpenter 
conceded that his remarks, though not an order, were in 
effect an invitation to leave the premises. Moseley enj 
deavored to justify his presence and Father Shean inter J 
vened and broke up further exchanges. 

Moseley and Finch immediately left the plant and went 
to their cars, but Carpenter followed them outside and 
renewed his argument. He stated that they should getj 
into a decent profession since they were certainly not in 
one, that they “hadn’t any damn business interfering with 
the operations of our plant” and that they were “just as 
red as Joe Stalin.” After several minutes argument Car-; 
penter also stated, “before we will see the union come in 
here we will burn the goddamned plant down and throw 
the key awray and the employees here know that we will | 
do it.” Carpenter denied only making the last quoted 
statement. No employees heard the conversation outside 
the plant and there is no evidence that it was communi- j 
cated to any of the employees either before or after the 
election. Watson and Chapman heard the conversation 
in the canteen. 

It will be observed that Carpenter admitted many of 
the salient facts testified to by the General Counsel’s wit¬ 
nesses and that he made no denial of other significant 
testimony. His unsupported denials of still other por- 
tions of such testimony is insufficient to overcome the 
weight of that of the several witnesses for the General 
Counsel, who testified to a series of separate but similar 
acts and statements, all immediately before the election, 
in which Carpenter wras obviously attempting to influence 
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the voting. It is significant also that Carpenter’s actions, 
closely paralleled those of Russell, which are next sum¬ 
marized. Cf. Matter of Macon Textiles, Inc., 80 N.L.R.B., 
No. 238. It is therefore, concluded and found that the 
happenings on the occasion above referred to were sub¬ 
stantially as testified to by the witnesses for the General 
Counsel. 

(3) Raymond Russell ; 

(a) Jean Longrie testified that on the morning of the 
election Russell asked her why she had suddenly become 
interested in the union and she told him she had a right 
to be. After further conversation Russell added as he 
left her “I hope you are satisfied.” 

Russell testified that he did not recall a conversation 
with Longrie on that day. 

(b) Edna Robbins testified that the day before the elec¬ 
tion she walked up to her machine where Russell was talk¬ 
ing with Ruth Segars, that Russell than spoke to her say¬ 
ing she wras on one side of the fence and that he w T as on the 
other and then proceeded to relate some of his experiences 
as a union member saying among other things that the 
union didn’t do him any good and that all he did was 
pay dues. On cross-examination as to the circumstances 
under which she had answered a questionnaire for re¬ 
spondent’s counsel during their trial preparations, Rob¬ 
bins testified that she had answered all questions truth¬ 
fully. However, no attempt was made to impeach her 
by confronting her with her questionnaire. 

Russell denied making the statement attributed to him. 1 
He admitted the incident occurred but testified that he 
was talking with Segars as Robbins came dowm the aisle, 
that it w^as Segars w'hose remark w^as to the effect that 
Robbins was on the wrong side of the fence, and that he 
remarked, “Well, everybody has a right to their owm opin¬ 
ion.” Segars w r as not called as a witness. 

A-29 (c) Henry D. O'Neal testified that the day after 

the union meeting at the grammar school (estab- 
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lished by other evidence as Sunday, October 17) Russel 
told him “The way I understand it, you are for the union ,y 
and asked him what he thought or how he felt about thp 
union; that he replied that he didn’t know, but volunteered 
that he had gone to the union meeting at the school. Russell 
then asked him how many were there, and he replied lp 
or 12. Russell then told him that if he found out anything 
more to let him know, and O’Neal agreed to do so. 

Russell admitted that a conversation occurred at the 
time and place fixed by O’Neal but testified that it started 
by O’Neal volunteering the statement that he had gone 
to the union meeting and that there weren’t many therei; 
that Russell replied, “Is that right?”, and that nothing 
further was said. 

(d) Gwendolyn Beasley testified that on October 18, Rus¬ 
sell questioned her about the union meeting at the schoojl 
house on Sunday, asking how many were there, what thk 
union promised, and whether the union could give the em^ 
ployees anything he couldn’t. She told him she didn’t g<j) 
to the meeting and he wanted to know why. She told hinji 
she forgot about it and he said, “Well, there must not hav<p 
been anybody there, everybody I have spoken to said that 
nobody had been.” During the same conversation Russell 
told her that if the union came in it would take away th^ 
relationship between the employees and the respondent, and 
that the the employees would have [to] correspond with 
the mill through the union; that he was a union member 
once and never got anything out of it except paid dues. 

Russell admitted that he had a conversation with Beasley 
at the time and place in question, but testified that hi$ 
inquiry on the occasion was “Are you going to vote in 
the election tomorrow?”, that when she gave an affirmaf 
tive response he continued, “Well, I hope you have founp 
out all the details because I hope everybody will find ouj 
and wfill find out the good and bad and will vote according 
to the dictates of their conscience.” He added that h£ 
didn’t approve of the union from his personal standpoint; 
but she wasn’t to be guided by what he thought. 
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(e) William Chapman testified that a day or two before 
the election Bussell asked him if he had made up his mind 
about the way he was going to vote. Chapman replied 
that he had, and Russell said he “hoped it was made up 
the right way. ’’ Bussell also said that he had been in the 
union and didn’t like it and didn’t think it did any good 
and that “You can’t leave the union to become a foreman.” 
Russell added that he “had a raise coming up” for Chap¬ 
man, but if the union came in it might delay it and he might 
not get it. 

Bussell testified that he had no recollection whatsoever 
of such a conversation. 

(f) Vonceil (Hendrix) Holloman testified that she had 
more than one conversation with Russell a few days before 
the election but was unable to state the exact number. In¬ 
sofar as pertinent to the issues her testimony as to the 
conversations may be summarized as follows: Russell told 
her some of his experiences as a member of a union, said 
that it wasn’t any good and that he wished she was on his 
side of the fence. He asked her if she went to the union 
meeting on Sunday night; he told her that if the employees 
voted for the union the union couldn’t make them lose 
their jobs but that she might lose her shift [through rota¬ 
tion] ; that the mill was giving the employees a vacation and 

the union couldn’t say they would give it to them. On 
A-30 cross-examination she admitted that during all the 
conversations he informed her she could vote as 
she pleased and she added “then he told me [the union] 
didn’t do him any good.” She denied that she had asked 
Russell what would happen if the union came in and that 
she was afraid of losing her shift because of lack of senior¬ 
ity. 

Russell testified to a single conversation with Holloman, 
his account being as follows: that Holloman herself brought 
up the subject of a shift rotation and inquired whether if 
the union came in she would be replaced by an employee 
with more seniority. He replied that he didn’t know, but 
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that Mr. Gilbert had promised a vote on shift rotation and 
so far as he knew the mill would be guided by the result. 

(g) Lois Gainey testified that when interviewed on her 
application for a job in December, 1948, 20 Russell told her 
he was going to need a few girls and would keep her in 
mind. Then he asked her what she thought of a textile 
union and she said she didn’t know enough about unions to 
express her mind one way or the other. She was hired 
shortly thereafter. Russell did not testify to the incident. 
Respondent in its brief concedes that Gainey’s testimony 
is accurate. 

In most of the above instances Russell admitted the fact 
of a conversation, but in each case, according to his ver¬ 
sion, he avoided any statement of a coercive nature. He 
admitted expressing in some instances his personal views 
and his opinion as to the union. Russell testified that he 
had received instructions from Gilbert and from respond-j 
ent’s counsel not to threaten or interrogate employees or 
otherwise to pry into union activities, but that he was 
not informed what he could say about the union and that 
“I was advised that anything I said would be of my own 
personal opinion.” 

It will be seen that six employees testified to a series of 
separate incidents, all of the same general character, oc¬ 
curring on the day of the election or shortly prior thereto. 
Significant also is the fact that Russell’s anti-union activity 
closely paralleled the course of action pursued by Carpen¬ 
ter. In view of all the circumstances it is concluded and 
found that Russell either misunderstood his instructions 
or chose to interpret them too literally, and that his testi¬ 
mony is inadequate to overcome the preponderant weight 
of the combined adverse testimony. It is therefore con¬ 
cluded and found that the incidents occurred substantially 

as testified to by the General Counsel’s witnesses. 

— 

se For convenience this incident is treated here, together with the incidents 
which preceded the election. 
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(4) H. P. Southerland 

(a) Jean Longrie testified that shortly before the elec¬ 
tion Southerland talked with her in the shipping room and 
informed her that if he wanted to improve her job he could 
not do so without the consent of the union if the union 
came in. 

Southerland denied that such a conversation occurred. 

(b) Minnie Lee Gainey testified that on the night the 
Gilbert letters were read on her shift (October 18) South¬ 
erland asked her if she was going to vote for or against the 
union. She told him she didn’t know. He then asked if 
Emma Gray Gainey (her sister-in-law) had told her how 
to vote and she replied, “Emma Gray hasn’t told me what 

to do.” 

A-31 Gainey was a very nervous witness and appeared 

to become easily confused even by relatively simple 
questions. Her testimony on cross-examination was some¬ 
what confused as to the circumstances under which she 
had answered a questionnaire for respondent’s counsel 
during trial preparations, and as to the manner in which 
she had answered question No. 15 thereon. That question 
read as follows: 

Have you at any time been questioned by Mr. Gil- i 
bert, Mr. Southerland, Mr. Russell, or Mr. Carpenter 
concerning your Union activities, membership, desires, 
or sympathies? If so, state what w^ere the circum¬ 
stances ? 

Gainey could not recall independently how she had ans¬ 
wered the question, and when shown the questionnaire she 
could read only a portion of the answer, although other 
portions are legible. The first answer, “No,” had been 
stricken out and below it the following answer appeared: 

On one occasion Mrs. Southerland as me “or you 
going to Join the Union” I said I don’t know, and 
nothing more was said by any of us. 
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Her answer, though varying somewhat from her testi¬ 
mony, does reflect an effort on her part (probably the best 
effort of winch she was capable) to furnish respondent 
counsel with the information they were seeking. 

Southerland admitted the fact of a conversation, that 
it arose in the manner testified to by Gainey, but testified 
that his inquiry was whether she was “going to vote in 
the Union-Company election in the morning.” Though 
he got no answer he continued “I hope you do” and added 
“Did Emma Gray tell you whether she was going to vote 
in the election or not?” 

It is concluded and found that on the occasion in question 
Gainey was confused by and misunderstood the question^ 
which Southerland put to her, and that Southerland’s ef¬ 
forts and inquiries were limited to “getting out the vote” 
rather than attempting to influence it. 

(5) William Outlaw 

Outlaw is 19 years of age and had been in respondent’s 
employ about 3 years. Originally he was a machine opl 
erator but later became (and remained) a machine fixerl 

In that job he repaired and adjusted machines, oile4 
machines, and sometimes operated machines. During( 
September and October 1948, his assignment was in th^ 
twisting room on the second floor on the first shift. Ther^ 
are only three employees who operate the twisters on eaclj 
shift. Outlaw’s base pay is the same as that of all pro4 
duction employees, his only increases resulting from tenure 
A large majority of the production and maintenance em¬ 
ployees earn a higher rate than Outlaw because of longer 
tenure. He had no authority to hire or fire or to recommend 
either; he has never made reports to his supervisors be¬ 
cause of the quality or quantity of the work of other em¬ 
ployees and is not supposed to. He was solicited to join 
the union, though his vote was challenged by the union alt 
the election. 
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General Counsel’s contention that Outlaw was a super¬ 
visor was based mainly on testimony that Outlaw had on 
various occasions given orders to employees operating 
the twisters, had “directed” one or more of them 
A-32 to go down to vote in the election, and had “counted 
ends.” The latter operation consisted of counting 
on the machines three times during his shift the ends of 
yam which were not running and recording the count on 
a sheet of paper under the machine operator’s name. 

The preponderance of the evidence is clearly to the ef¬ 
fect that respondent did not inaugurate the practice of 
counting ends until after the election and until after the 
occurrence of the incidents in which Outlaw was allegedly 
involved. Furthermore, it is found that the function was 
purely a non-discretionary one of keeping a production 
record, and that a similar function was performed in other 
departments by non-supervisory employees. 

Nor is the evidence as to the giving of orders adequate 
to establish that Outlaw had authority “responsibly to 
direct” other employees. The evidence does establish that 
on some occasions Bussell used Outlaw to transmit di¬ 
rections to the twisters on the second floor. 27 Also, when 
it became necessary to shut a machine down for repairs 
Russell himself notified the operator to cease tending it 
and, after the repairs were made, that it was ready for her 
to resume tending it. The undersigned finds that the evi¬ 
dence as a whole does not support the testimony of the 
General Counsel’s witnesses that Outlaw gave orders or 
that they took orders from him, certainly not in the sense 
that Russell had authority “responsibly to direct” them. 
Cf. amended decision Matter of The Ohio Power Company, 
80 N.L.R.B., No. 205. 

Another significant consideration is that there was no 
apparent necessity in respondent’s small organization for 

27 Such occasions would necessarily have been infrequent since Outlaw’s 
employment on the first shift was at a time when Russell was also in the plant, 
and the evidence shows that Russell made frequent visits to the twisting 
department. 
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the creation of a supervisory position over three employees; 
indeed this would seem to have led to three separate super¬ 
visory posts—one for the three twisters on each shift. 
Such disproportion of supervisiors over rank and file em¬ 
ployees is a persuasive circumstance. Matter of The Ohio 
Power Company, supra . 

The Board’s recent decision in Matter of Inman Mills, 
82 N.L.R.B., No. 85 affords a fortiori authority. There it 
was held that “section men” in a textile mill who did me¬ 
chanical work only from 25 to 64 percent of their time, 
who were responsible for maintaining proper quantity and 
quality of production on the machines they supervised, and 
who received a 25 to 30 cents an hour differential over em- j 
ployees in their section, were not supervisors within the 
meaning of the Act. 

It is concluded and found that Outlaw did not occupy 
supervisory status. It is therefore considered unneces¬ 
sary to summarize the evidence of acts and statements at¬ 
tributed to him. 

Concluding Findings 

While many of the statements made by Gilbert, Carpen¬ 
ter, and Russell on the various occasions as above recounted 
fell within the bounds of permissible free speech, it is con¬ 
cluded and found that the following statements and in¬ 
quiries were coercive: 

A-33 (a) The announcement or promise of rest periods 

at respondent’s expense, contained in the Gilbert 
statement of October 12, and Gilbert’s promise after 
the reading of his statements on October 18, that he 
would start shift rotation if a majority of the em¬ 
ployees voted for it. 

The undersigned concludes and finds that said announce¬ 
ments and promises of benefits because of their significant 
timing were calculated directly to affect the decision of the 
employees on the issue of union representation. Matter of 






1 


52 

Macon Textiles, Inc., 80 N.L.R.B., No. 238; Matter of Agar 
Packing & Provision Co., 81 N.L.R.B, No. 199. Cf. Matter 
of Craddock-Terry Shoe Corporation, 82 N.L.R.B., No. 13; i 
Matter of Hinde <& Bauch Paper Co., 78 N.L.R.B. 488. For 
the presentation of economic benefits to employees to have 
them forego collective bargaining is a form of pressure and 
compulsion no less telling in its effort on employees be¬ 
cause benign. Matter of Hudson Hosiery Company , 72 
N.L.R.B. 1434. Interference is no less interference because 
it is accomplished through allurement rather than coercion 
when it is employed to stem a tide of organization. Western 
Cartridge Company v. N.L.R.B., 134, F. 2d 240 enf’g. 44 
N.L.R.B. 1, Cert, denied 320 U.S. 746. This does not mean, 
of course, that an employer is foreclosed from announcing 
or granting economic benefits during a union’s organiza¬ 
tional campaign. What is unlawful under the Act is em¬ 
ployer’s granting or announcing such benefits (though 
previously determined upon bona fide) for the purpose of 
causing the employees to accept or reject a representative 
for collective bargaining. Matter of Hudson Hosiery Com¬ 
pany, supra. It is found that the announcement or promise 
of paid rest periods was reasonably calculated to have that 
effect, and that respondent thereby engaged in interfer¬ 
ence, restraint, and coercion in violation of Section 8 (a) 
(1) . 

It is not found that Gilbert’s reference to paid vacations 
was coercive since that benefit had been granted on the 
employees’ demand during their earlier concerted activi¬ 
ties and prior to the advent of the union’s representatives 
and prior to any representation question. 

The undersigned also rejects the General Counsel’s con¬ 
tention that the other portions of the Gilbert statements 
(see page 13, supra) were of coercive effect because of an 
implied threat that the advent of the union would affect 
their wages adversely and an implied threat not to bargain 
with the union. It is found to the contrary that the state¬ 
ments in question do not imply such threats. Similarly, 
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the statement from which the General Counsel implies thaj; 
the respondent would not agree to a union shop is found not; 
to constitute an anticipatory refusal to bargain concerning 
the union security issue as contended. Cf. Matter of Tygar\ 
Sportswear Company, 77 N.L.R.B. 613, and cases cited, 
footnote 2. 

(b) The inquiries by Carpenter as to how employees 
would vote in the election and as to their union mem| 
bership, views, and attitudes; his threat that Gilbert 
probably would close the mill if the Union came ini 
and his implied threat to O’Neal that his job would 
be affected by his vote (cf. Matter of Atlantic Stages! 
78 N.L.R.B. 553). 

It is not found that Carpenter’s circulation of the anti¬ 
union clipping, his cursing of the union, or his vilification 
of union officers or representatives constituted coercion. 
Matter of Union Screw Products Co., 78 N.L.R.B. 1107; 
Matter of Kelco 1 Corporation, 79 N.L.R.B. 759; Matter of 
Atlanta Broadcasting Co., 79 N.L.R.B. 626; Matter of C. 
Pappas & Co., Inc., 82 N.L.R.B., No. 90; Matter of U. S. 
Trailer Mfg. Co., 82 N.L.R.B., No. 11. Neither is it found 
that his implied invitation to Moseley to leave the 
A-34 voting premises was coercive, though made in the 
presence of two employees, nor his later statement 
to Moseley and Finch on the parking lot that “we will burn 
the plant down,” etc. There is no evidence that the latter 
statement was communicated or intended to be communi¬ 
cated to the employees. Matter of M. Snower & Company, 
etc., 83 N.L.R.B., 38, citing Matter of Parkside Hotel, 74 
N.L.R.B. 809. 28 

i 

(c) The inquiries by Russell as to employee’s in¬ 
terest in, views toward, and membership in the union 
and as to how they intended to vote in the election; 
his inquiries as to union meetings and activities and 

28 But see Matter of Arton Studio, 74 N. L. R. B. 1158, 1163; and Matter of\ 
Piedmont Wagon & Mfg. Co., 79 N. L. R. B. 967. 
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his solicitation of employee assistance in obtaining 
such information; his implied threat that an employee 
would not receive a contemplated increase if the union 
came in; his implied threat that if an employee voted 
for the union, she would lose her shift; and his ques¬ 
tioning of an applicant for employment as to her union 
views. 

It is not found that Russell's other statements were of 
a coercive effect nor that Southerland’s remarks to Longrie 
were coercive. 

It is therefore concluded and found that by the acts and 
statements set forth in paragraphs (a), (b), and (c), supra, 
respondent engaged in interference, restraint, and coercion 
in violation of Section 8 (a) (1) of the Act. ' 

e. The refusal to bargain; concluding findings. 

It has been found that the union made a request for rec¬ 
ognition and a request to bargain. It has also been found 
that as a condition precedent to granting these requests, 
respondent was entitled in good faith to insist upon the 
establishment of the union’s majority in the manner it 
selected. Having consented to an election, however, as the 
appropriate means of satisfying its doubts, respondent was i 
under the correlative obligation to permit and to abide by 
its employees’ free choice of a representative as it existed 
at the time of the union’s request for recognition and not 
to attempt to defeat such choice by any form of inter¬ 
ference, restraint, or coercion. Matter of Prigg Boat Works, 
69 N.L.R.B. 97, 123. But respondent’s acts of interference 
and coercion on October 12, 18, and 19, as herein found, 
demonstrated that whatever doubts it had previously en- | 
tertained were no longer genuine, that it no longer had 
reason to believe the union’s claim of a majority was un¬ 
true (cf Matter of John Deere Plow Co., of St. Louis, 82 
N.L.R.B., No. 4), and that it sought to evade its obliga¬ 
tion to recognize and to bargain with the union. 

If its good faith had continued, respondent would cer¬ 
tainly have either refrained from such acts of interference 


55 


or have notified the union that it would no longer insist on 
the consent election and that it was ready to bargain. For 
notwithstanding its initial bona fides, respondent could no 
longer be heard to say that it entertained an honest doubt 
as to the union’s representative status after it set about 
the commission of acts which rendered impossible of ful¬ 
fillment the very condition precedent'wdiich it had imposed 
i.e., the demonstration in a free election of the uniop’s 
claim of a majority. Cf. Matter of Consolidated Machine 
Tool Corp’n., 67 N.L.R.B. 737, enf’d as modified, 163 R 1 . 

2nd 376 (C.A. 2); cert. den. 322 U.S. 824. 

A-35 Under these circumstances the election result aif- 
fords the respondent no defense (Cf. Matter \)f 
D. H . Holmes Company, Ltd., 81 N.L.R.B., No. 125) sinfce 
to the extent that the election showed a defection in the 
union’s support, such defection was attributable to the 
respondent’s unfair labor practices and is therefore npt 
a bar to a remedial order in this case. (Ibid, and cases 
cited, footnote 11.) The clear majority which the union 
enjoyed as early as September 16, has therefore continued 
unabated; and it is found that the union has at all times 
since that date remained the exclusive bargaining repre¬ 
sentative of the employees in the appropriate unit. 

It is concluded and found that by its said acts respondent 
on October 12, 18, and 19, 1948, and since, refused to bar¬ 
gain collectively with the unions as the exclusive represen¬ 
tative of its employees in an appropriate unit and thereby 
deprived its employees of the rights guaranteed by Section 
7 of the Act. 

4. Trial preparation by respondent’s 
counsel; interference, restraint, 
and coercion 

It was stipulated at the hearing that the complaint 
should be deemed amended to provide for findings on the 
question w’hether certain pre-hearing preparations of Re¬ 
spondent ’s counsel constituted violations of the Act. T]be 
facts were stipulated as follows: 
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Counsel for the respondent, on or about March 10 and 
11, 1949, submitted a questionnaire to a substantial number 
of respondent’s employees employed during the months 
of September and October, 1948. Counsel prepared the 
questionnaire in the course of preparation and investiga¬ 
tion of the facts alleged in the complaint. Before prepar¬ 
ing the questionnaire respondent’s counsel called the 
Board’s Regional Director in Atlanta by telephone and 
informally requested the Chief Law Officer of the Region 
for a more definite statement of facts in order to prepare 
respondent’s defense in the hearing. This request was re¬ 
fused whereupon respondent’s counsel filed a motion for 
a more definite statement on the same basis and also filed 
its answer. The motion was referred to the Trial Examiner 
and was granted in part but the requested information was 
not furnished respondent under the Trial Examiner’s order 
until the morning of March 22, 1949, at the start of the 
hearing. 

The questionnaire was submitted to and answered by 
the employees of the respondent under the following cir¬ 
cumstances : 

They were interviewed in the canteen in groups of from 
four to eight employees on company time. Counsel intro¬ 
duced themselves by name to the employees and advised 
them that they represented the company as attorneys. 
They told the employees the purpose of the questionnaire 
which was to be given them was to enable counsel to pre¬ 
pare the company’s defense in the hearing that was to 
take place on March 22. The employees were advised that 
the filling out of the questionnaire was completely volun¬ 
tary and that there would be no reward, no promises, 
threats, or coercion of any kind connected with the filling 
out of the questionnaire. They were advised that they 
were free to leave the canteen at that point even before 
the questionnaires were handed to them. They were ad¬ 
vised that they could omit the answer to any question or 
all of the questions after reading them over. They were 
asked not to answer any question if they didn’t understand 
it thoroughly. 
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A-36 They were requested to ask counsel concerning the 
meaning of any words, phrases, or statements whiclj. 
were contained in the questionnaire that they did not unj 
derstand. They were requested to answer each questioij 
truthfully if they answered it and to state the facts whethei| 
they thought them unfavorable to the company or notf 
They were requested not to compare answers to the quesj 
tionnaire among themselves, to give independent answer^ 
in accordance with the facts as each understood them tb 
be. They were requested not to answer questions by corn 
jecture and to state only facts of which they were certain^ 

They were advised that they had a right to engage iii 
union activities prior to the election, and for that matter 
at the present or any time in the future. They were also 
told that the company had no right to interfere with theiip 
union activities in any manner. 

At that point the employees were asked whether all thb 
foregoing statements were clear to each of them and 
whether any of them had any questions to ask concerning 
their rights in connection with the filling out of the quest 
tionnaire. Counsel then read each question aloud anck 
asked each employee if the question was clear to himl 
Thereupon, each employee filled out his questionnaire in¬ 
dependently and without assistance of counsel. 

Each employee signed each page of the questionnaire 
and the certification at the end of the questionnaire to the 
effect that the answers were given voluntarily. The signa¬ 
ture of each employee w^as witnessed by another employee 
who was present at the time the questionnaire was signed^ 
Each employee was requested to read the questionnaire^ 
and his answers over again before finally giving the ques¬ 
tionnaire to the respondent’s counsel. 

After the questionnaires were filled out each employe^ 
was again advised of the purpose of the questionnaire and 
asked whether he understood his answers thereto wer^ 
voluntary. After the employees finished reading the quesj- 
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tionnaire they were requested to ask other employees in 
their departments to come into the canteen in groups of 
four or five employee, and they were asked or told by the 
supervisors to go down to the canteen which they did. 29 

The questionnaire contained 28 questions including a 
number which the General Counsel and the union contended 
at the hearing were outside the scope of the issues framed 
by the pleadings, exceeded the permissible scope of trial 
preparations, and constituted an unfair labor practice. 

The questions objected to were as follows: 

5. Have you ever signed a card in connection with Union 
activities ? 

6. What was the nature of the card? 

7. What did you consider to be the purpose of signing 

the card? 

A-37 8. Did you consider yourself a member of the 

Union when you signed the card? 

9. At the time you signed the card, did you pay any 
money for membership or other fees in the Union? 

10. Did you agree to the future payment of any member¬ 
ship, initiation or other fees to the Union? 

13. Did you terminate your connection with the Union 
at any time after you signed a card? 

14. If so, for what reason did you terminate your con¬ 
nection with the union? 

21. Did you cast your vote at the election solely accord¬ 
ing to your own personal views concerning whether you 
desired the Union to represent you and without any fear 
or threats as to your job and future with the Company, 
and without being influenced in any respect by promise of 
future benefits by the Company? 

25. Did you consider that these speeches or the state¬ 
ments and notices posted on the bulletin board were threats 
or promises of benefits to influence your vote against the 
Union? 

29 There is no evidence that any of respondent’s officers or supervisors were 
present during the interviews. 


Respondent relies on the Board’s decisions in the Matter 
of N d W Overall Co., Inc., 51 N.L.R.B. 1016; May Departs 
ment Stores Co., 70 N.L.R.B. 94; and F. W. Judge Optical 
Works, Inc., 78 N.L.R.B. 385. In the first two cases th<i 
Board held that an employer is privileged to interview em* 
ployees for the purpose of discovering facts within the 
limits of the issues raised by a complaint, where the emj 
ployer or its counsel does so for the purpose of preparing 
its case for trial and does not go beyond the necessities of 
such preparations to pry into matters of union member-} 
ship, to discuss the nature or extent of union activities, 
to dissuade employees from joining or remaining member^ 
of a union, or otherwise to interfere with the statutory 
right of self-organization. 

The main questions here are whether the information 
elicited was within the scope of the issues raised by the 
complaint, and if not whether the inquiries, under the cir¬ 
cumstances in which they were made, constituted inter¬ 
ference, restraint and coercion. 

It is true that the allegations of the complaint are along 
broad and general lines and that respondent’s counsel was 
unable to procure from the Regional Director a voluntary 
particularization thereof. However, it seems clear that at 
least some of the questions to which the General Counsel 
objects were clearly outside the scope of the material 
issues. This is particularly evident in those which sought 
information as to the payment of membership or other fees 
and as to any agreement for the future payment of such 
fees and as to those which probed only for such purely 
subjective matters as the employees’ understanding of the 
purpose and of the effect of the cards, his reasons for 
terminating his connection with the union (if he had done 
so) and whether he had voted freely in the election. 

It has been held that signing an application for member¬ 
ship implies authority to bargain 30 and that neither 


30 It has been found that on two occasions the union offered to agree to a 
cross-check of its membership cards and that respondent declined both offers. 
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A-38 membership in nor payment of dues to a union is 
determinative of statutory authorization. Consoli¬ 
dated Machine Tool Corporation v. N.L.R.B., 67 N.L.R.B. 
737, 739; enforced 163 F. 2d 376; cert. den. 332 U.S. 824; 
and that the testimony of a signer as to his subjective 
state of mind at the time of signing cannot operate to 
overcome the effect of his overt action in having signed an 
application. Ibid., and see Matter of the Nubone Co., Inc., 

62 N.L.R.B. 322; Wright-Hibbard Industrial Electric 
Truck Co., Inc., 67 N.L.R.B. 897, 906; Phillips Transfer 
Co., 69 N.L.R.B. 493. Under these holdings the inquiries 
sought evidence which was plainly extraneous to the issues. 

The same is true as to the inquiry whether the employee 
had voted freely in the election without threats, fear, prom¬ 
ises, etc., from the company. Matter of Pure Oil Co., 73 
N.L.R.B. 1, 3, and cases cited in footnote 4; Matter of G. 

H. Hess, Inc., 82 N.L.R.B., No. 52; Matter of Dixie Shirt 
Co., 79 N.L.R.B. 127. There is of course no issue in the 
present proceeding as to the validity of the election That 
issue was once raised on the union’s objections filed in 
the representation hearing and disposed of by the Re¬ 
gional Director on his order setting the election aside. No 
reason, therefore, appears for counsel’s exploration or 
probing of the subjective state of employees’ minds at 
the time of the voting. 

Furthermore, the inquiries postulate the erroneous test 
whether the employee was in fact influenced by any of re¬ 
spondent’s promises, threats, etc. The true test is, of 
course, not -whether the employee actually felt intimidated 
or coerced but whether the employer engaged in conduct 
which it may reasonably be said tends to interfere with the 
free exercise of employee rights under the Act. N.L.R.B. 
v. Ford Brothers, 170 F. 2d 735 (C.A. 6) and cases there 
cited; and see Matter of G. H. Hess, Inc., supra, and Matter , 
of Pure Oil Co., supra. 

Aside from seeking evidence on immaterial issues, it i 
is also noteworthy that an important distinction between 
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the inquiries sustained by the Board in the cases cited by- 
respondent 31 and those now presented, is that these whicn 
were upheld sought evidence of purely objective facts 
whereas the present inquiries are concerned chiefly with 
probing the employees’ subjective state of mind. 

What has already been said disposes of the point whetheir 
the inquiries under all of the circumstances constituted 
interference, restraint, and coercion. That they do is 
conclusively established by repeated Board and judicial 
decisions. The fact that the employees were fully advised 
that they were free to answer and of the purpose for which 
the inquiries were being put does not dissipate the clearty 
coercive nature of the inquiries which explored their pasty 
present, and future relations with their duly selected bar¬ 
gaining agent. See cases last above cited. It is therefor^ 
found and concluded that by the inclusion in the question¬ 
naire of questions Nos. 7, 8, 9,10,13,14, 21, and 25, respon¬ 
dent engaged in interference, restraint, and coercion withiiji 
the meaning of Section 8 (a) (1) of the Act. 32 

A-39 IV. The effect of the unfair labor 

practices upon commerce 

It is found that the activities of the respondent set 
out in Division III hereof, occurring in connection witty 
the operations of the respondent described in Divisioty 
I hereof, have a close, intimate, and substantial relatioty 
to trade, traffic, and commerce among the several States an<jl 
tend to lead to labor disputes burdening and obstructing 
commerce and the free flow of commerce. 

V. The remedy j 

Having found that the respondent Joy Silk Mills, Inc.^ 
has engaged in unfair labor practices within the meaning 

The Judge Optical Works case is also distinguishable on the fact that th? 
questionnaire was submitted to former employees. 

32 In view of the allegation in the complaint that the union has continue^ 
to represent a majority of the employees in the unit, it is not found that thfe 
inclusion of questions 5 and 6 constituted interference or coercion. 

Respondent’s counsel impliedly conceded that questions 13 and 14 may have 
been improper, since after 7 employees had been interviewed, they struck those 
questions from the questionnaire. 
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of Section 8 (a) (1) and (5) of the Act (61 Stat. 136), the 
undersigned will recommend that it cease and desist there- j 
from and that it take certain affirmative action in order 
to effectuate the purposes of the Act. 

It having been found that from October 12, 1948, and 
thereafter respondent has refused to bargain collectively 
with United Textile Workers of America, AFL., as the 
exclusive representative of its employees in an appropriate 
unit, it will be recommended that the respondent, upon 
request, bargain collectively with said union. 

It having been found that the respondent has engaged I 
in certain acts of interference, restraint, and coercion. It 
will be recommended that the respondent cease therefrom. | 

It has been found that the respondent engaged in a 
variety of unlawful acts which interfered with the free 
choice by its employees of their bargaining representative, 
and that such acts were resorted to for the deliberate pur¬ 
pose of enabling respondent to evade its obligation to i 
bargain collectively with such representative in an election 
to which it had consented. Because of the respondent’s 
unlawful conduct and the underlying purposes manifested 
thereby, the Trial Examiner is of the opinion and finds 
that there is a danger of the commission of other and ad- i 
ditional unfair labor practices. Therefore, in order to 
effectuate the guarantees of Section 7 of the Act, it will 
be recommended that the respondent be ordered to cease 
and desist from in any manner interfering with, restrain- i 
ing, or coercing its employees in the exercise of their rights 
to self-organization. See May Department Stores v. 
N.L.R.B. 66 S. Ct. 203. 

Upon the basis of the foregoing findings of fact and upon 
the entire record in the case, the undersigned makes the 
following. 

Conclusions of Law 

1. United Textile Workers of America, AFL, is a labor 
organization within the meaning of Section 2 (5) of the Act. 

2. All of respondent’s production and maintenance em- 
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ployees at its plant in Hartsville, South Carolina, except 
for clerical and office employees and guards, profes- 
A-40 sional employees and supervisors as defined in the 
Act, constitute a unit appropriate for the purposes 
of collective bargaining within the meaning of Section 
9 (b) of the Act. 

3. At all times since September 16, 1948, United Textile 
Workers of America, AFL, has been and now is the repj- 
resentative of the majority of the employees of the respon¬ 
dent in the unit above described, for the purposes of col¬ 
lective bargaining within the meaning of Section 9 (a) o:: 
the Act. 

4. By refusing on or about October 12, 1948, and at alt 
times thereafter to bargain collectively with United Texf 
tile Workers of America, AFL, as the exclusive representa¬ 
tive of all its employees in the aforesaid appropriate unitL 
the respondent has engaged in and is engaging in unfair 
labor practices within the meaning of Section 8 (a) (5} 
of the Act. 

5. By interfering with, restraining, and coercing it| 
employees in the exercise of the rights guaranteed in Sec¬ 
tion 7 of the Act, the respondent has engaged in and i$ 
engaging in unfair labor practices within the meaning: of 
Section 8 (a) (1) of the Act. 

6. The aforesaid unfair labor practices are unfair laboit* 
practices affecting commerce within the meaning of Section 
2 (6) and (7) of said Act. 

Recommendations 

Upon the basis of the foregoing findings of fact and conf 
elusions of law and upon the entire record of the caseL 
the undersigned recommends that the Joy Silk Mills, Inc., 
and its officers, agents, successors, and assigns, shall: 

1. Cease and desist from: 

(a) Refusing to bargain collectively with United Textile 
Workers of America, AFL, as the exclusive representative 
of all its employees in the unit heretofore found approprb- 
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ate with respect to rates of pay, wages, hours of employ¬ 
ment, or other conditions of employment: 

(b) In any other manner interfering with, restraining, 
or coercing its employees in the exercise of their right to 
self-organization, to form labor organizations, to join or 
assist United Textile Workers of America, AFL, or any 
other labor organizations, to bargain collectively through 
representatives of their own choosing, and to engage in 
concerted activities for the purposese of collective bargain¬ 
ing or other mutual aid or protection as guaranteed in 
Section 7 of the Act. 

2. Take the following affirmative action which the un¬ 
dersigned finds will effectuate the policies of the Act: 

(a) Upon request, bargain collectively with United Tex¬ 
tile Workers of America, AFL, as the exclusive bargaining 
agent of all its employees in the bargaining unit described 
herein with respect to rates of pay, wages, hours of em¬ 
ployment, and other conditions of employment, and if an 
understanding is reached, embody such understanding in a 
signed agreement; 

(b) Post at its Hartsville, South Carolina, plant copies 
of the notice attached hereto marked Appendix A. 

A-41 Copies of said notice to be furnished by the Regional 
Director for the Tenth Region shall, after being duly 
signed by respondent’s representative, be posted by re¬ 
spondent immediately upon receipt thereof and maintained 
by it for sixty (60) consecutive days thereafter, in con¬ 
spicuous places, including all places where notices to em¬ 
ployees are customarily posted. Reasonable steps shall 
be taken by respondent to insure that said notices are not 
altered, defaced, or covered by any other material; 

(c) Notify the Regional Director for the Tenth Region 
(Atlanta, Georgia,) in writing, within twenty (20) days 
from the receipt of this Intermediate Report and Recom¬ 
mended Order, what steps respondent has taken to comply 
herewith; 

It is further recommended that unless, on or before 
twenty (20) days from the date of the receipt of this Inter- 
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mediate Report and Recommended Order, respondent noti ¬ 
fies said Regional Director in writing that it will comply 
with the foregoing recommendations, the National Labof 
Relations Board issue an order requiring respondent t<j 
take the action aforesaid. 

As provided in Section 203.46 of the Rules and Regulaj 
tions of the National Labor Relations Board—Series 5, a? 
amended August 18, 1948, any party may, within twenty 
(20) days from the date of service of the order transferf 
ing the case to the Board, pursuant to Section 203.45 of 
said Rules and Regulations, file with the Board, Washingy 
ton 25, D. C., an original and six copies of a statement iiji 
writing setting forth such exceptions to the Intermediate 
Report and Recommended Order o rto any other part of 
the record or proceeding (including rulings upon all mo¬ 
tions or objections) as he relies upon, together with the 
original and six copies of a brief in support thereof; ancl 
any party may, within the same period, file an original and 
six copies of a brief in support of the Intermediate Ref 
port and Recommended Order. Immediately upon the 
filing of such statement of exceptions and/or briefs, th? 
party filing the same shall serve a copy thereof upon eacl^ 
of the other parties. Statements of exceptions and brief? 
shall designate by precise citation the portions of th^ 
record relied upon and shall be legibly printed or mimeot 
graphed, and if mimeographed shall be double spaced- 
Proof of service on the other parties of all papers file(jl 
with the Board shall be promptly made as required by 
Section 203.85. As further provided in said Section 203.4q 
should any party desire permission to argue orally befor<? 
the Board, request therefor must be made in writing to the 
Board within ten (10) days from the date of service of the 
order transferring the case to the Board. 

In the event no Statement of Exceptions is filed as prol 
vided by the aforesaid Rules and Regulations, the finding?, 
conclusions, recommendations, and recommended ordej: 
herein contained shall, as provided in Section 203.48 of 
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said Rules and Regulations, be adopted by tbe Board and 
become its findings, conclusions, and order, and all objec¬ 
tions thereto shall be deemed waived for all purposes. 

Dated at Washington, D. C., this 27th day of May, 1949. 

George A. Downing 
Trial Examiner 

A-42 Appendix A. 

NOTICE TO ALL EMPLOYEES 

Pursuant to 

The Recommendations of a Trial Examiner 

of the National Labor Relations Board, and in order to 
effectuate the policies of the Labor Management Relations 
Act, we hereby notify our employees 

We Will Not refuse to bargain collectively with 
United Textile Workers of America, AFL, as to | 
the exclusive representative of all employees in the i 
appropriate unit described below. 

We Well Not in any other manner interfere with, 
restrain, or coerce our employees in the exercise of 
their right to self-organization, to form labor organ¬ 
izations, to join or assist United Textile Workers 
of America, AFL, or any other labor organization, 
to bargain collectively through representatives of 
their own choosing, and to engage in concerted ac¬ 
tivities for the purpose of collective bargaining or other 
mutual aid or protection. 

We Will Bargain collectively upon request with 
the above-named union as the exclusive representative 
of all employees in the bargaining unit described here¬ 
in with respect to rates of pay, wages, hours of em¬ 
ployment, or other conditions of employment, and if 
an understanding is reached, embody such under¬ 
standing in a signed agreement. The bargaining unit 
is: 


am 
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All our production and maintenance employees at 
our plant in Hartsville, South Carolina, except for 
clerical and office employees and guards, professional 
employees and supervisors as defined in the Act. 

All our employees are free to become or remain members 
of this union, or any other labor organization. 

Joy Silk Mills, Inc., 
(Employer) 

Date. By. 

This notice must remain posted for 60 days from the 
date hereof, and must not be altered, defaced, or covered 
by any other material. 

# # * • * * * * * • 

863 Filed Jun. 15, 1949 

Exceptions of Joy Silk Mills, Inc., to the Intermediate 
Report and Recommended Order of the Trial Examiner. 

Joy Silk Mills, Inc., Respondent in the above entitled 
matter, by its counsel, excepts to the Findings of Fact, 
Conclusions of Law, and Recommended Order contained in 
the Intermediate Report and Recommended Order of Trial 
Examiner George E. Downing dated May 27, 1949, as 
follows: 

1. To the Trial Examiner’s finding of fact that the tele¬ 
phone conversation of September 24, 1948, was substan¬ 
tially as testified to by Jacobs (IR 8, lines 14-33.) 

2. To the Trial Examiner’s finding of fact that Jacobs 
impliedly claimed that the union represented a majority 
of the employees in the unit when talking with Respondent 
on September 24, 1948 (IR 10, lines 5-14.) 

3. To the Trial Examiner’s finding of fact that the tele¬ 
phone call from Jacobs to Gilbert on September 24, 1948, 
constituted a request to bargain and that “although Jacobs 
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made no express demand to bargain at the September 30 
confereence, snch a demand was clearly to be implied from 
his offer to Fox to agree to a cross check in lieu of an elec¬ 
tion and his offer to ‘obviate all this’ if the union could get 
a contract” (IR 10, lines 27-33.) 

4. To the Trial Examiner’s finding of fact that: “On the 
evidence in the record as a whole it is conclusive and found 
that Respondent held Carpenter out to its employees as its, 
agent, and indeed as a part of its managerial staff and that 
to the extent that his acts and his statements to the em¬ 
ployees are of a coercive nature they are attributable to. 
Respondent.” (IR 15, lines 39-43.) 

5. To the Trial Examiner’s finding of fact that the inci¬ 
dents in which Raymond Russell was involved “occurred 
substantially as testified to by the General Counsel’s wit- 
witnesses.” (IR 20, lines 40-41.) 

864 6. To the Trial Examiner’s conclusion of law that 

“the announcement of promise of rest periods at 
Respondent’s expense, contained in the Gilbert statement of 
October 12, and Gilbert’s promise after the reading of his 
statement on October 18, that he would start shift rotation 
if a majority of the employees voted for it” were coercive' 
and that Respondent thereby engaged in interference, re¬ 
straint, and coercion in violation of Section 8(a)(1) of the 
Act. (IR 22, lines 50-51; 23, lines 1-4, 26-29). 

7. To the Trial Examiner’s conclusion of law that “the 
inquiries by Carpenter as to how employees would vote in 
the election and as to their union membership, views, and 
attitudes, his threat that Gilbert probably would close the 
mill if the union came in; and his implied threat to O’Neal 
that his job would be affected by his vote” were coercive and 
that Respondent thereby engaged in interference, restraint 
and coercion in violation of Section 8(a)(1) of the Act (IR 
23, lines 47-52; 24, lines 23-25.) 
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8. To the Trial Examiner’s conclusion of law that “th^ 
inquiries by Russell as to employees’ interest in, views 
toward, and membership in the union and as to how they inf 
tended to vote in the election; his inquiries as to unioik 
meetings and activities and his solicitation of employee^ 
assistance in obtaining such information; his implied threa: 
that an employee would not receive a contemplated increase 
if the union came in; his implied threat that if an employe^ 
voted for the union, she would lose her shift, were coercive 
in nature and Respondent thereby engaged in interference; 
restraint, and coercion in violation of Section 8(a)(1) of 
the Act (IR 24, lines 8-17, lines 23-25.) 


9. To the Trial Examiner’s conclusion of law that “Rej 
spondent’s acts of interference and coercion on October 12| 
18 and 19, as herein found, demonstrated that whateve^ 
doubts it had previously entertained were no longer genf 
uine, that it no longer had reason to believe the union 
claim of a majority was untrue, and that it 'sought to evad^ 
its obligation to recognize and to bargain with the union ’f 
(IR 24, lines 40-47.) 


10. To the Trial Examiner’s conclusion of law that Re| 
spondent, by its acts on October 12, 18, and 19, 1948, and 
since, has refused to bargain collectively with the union a& 
the exclusive representative of its employees in an apt 
propriate unit and thereby deprived its employees of the 
rights guaranteed by Section 7 of the Act (IR 25, lines 13[ 
17.) 

11. To the Trial Examiner’s conclusion of law that Ref 
spondent, by the inclusion in the questionnaire of 

865 questions Nos. 7, 8, 9, 10, 13, 14, 21, and 25, engage4 
in interference, restraint, and coercion within th^ 
meaning of Section 8(a)(1) of the Act (IR 28, lines 48-52.^ 

12. To the Trial Examiner’s conclusion of law that “Ity 
refusing on or about October 12,1948, and at all times there¬ 
after to bargain collectively with United Textile Worker^ 
of America, A.F.L., as the exclusive representative of ajl 
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its employees in the aforesaid appropriate unit, Respond¬ 
ent has engaged in and is engaging in unfair labor practices 
within the meaning of Section 8(a)(5) of the Act (IR 30, 
lines 10-14.) 

13. To the Trial Examiner’s conclusion of law that “By 
interfering with, restraining, and coercing its employees 
in the exercise of the rights guaranteed in Section 7 of the 
Act, the Respondent has engaged in and is engaging in un¬ 
fair labor practices within the meaning of Section 8(a)(1) 
of the Act.” (IR 30, lines 16-19.) 

14. To the Trial Examiner’s recommendation that Re¬ 
spondent cease and desist from “refusing to bargain col¬ 
lectively with United Textile Workers of America, A.F.L., 
as the exclusive representative of all its employees in the 
unit heretofore found appropriate with respect to rates of 
pay, wages, hours of employment, or other conditions of 
employment (IR 30, lines 33-38.) 

15. To the Trial Examiner’s recommendation that Re¬ 
spondent cease and desist from “in any other manner, inter¬ 
fering with, restraining, or coercing its employees in the 
exercise of their right of self-organization, to form labor 
organizations, to join or assist United Textile Workers of 
America, A.F.L., or any other labor organization, to bar¬ 
gain collectively through representatives of their own 
choosing and to engage in concerted activities for the pur¬ 
poses of collective bargaining or other mutual aid or pro¬ 
tection as guaranteed in Section 7 of the Act. ” (IR 30, lines 
40-47.) 

16. To the Trial Examiner’s recommendation that Re¬ 
spondent “Upon request, bargain collectively with United 
Textile Workers of America, A.F.L., as the exclusive bar¬ 
gaining agent of all its employees in a bargaining unit 
described herein with respect to rates of pay, wages, hours 
of employment, and other conditions of employment, and if 
an understanding is reached, embody such understanding 
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in a signed agreement,” and post notices at its Hartsville, 
South Carolina, plant (IR 30, lines 53-61.) 

866 The foregoing exceptions to the Intermediate 
Report and Recommended Order of the Trial Examiner 
will be supported by arguments to he advanced in a brief to 
be filed by Respondent in accordance with Section 203.46(a) 
of Rules and Regulations, Series 5, National Labor Rela¬ 
tions Board. 

Respectfully submitted, 

Henry J. Fox 
James F. Kenney 
Posner, Berge, Fox & Arent 
1002 Ring Building 
Washington, D. C. 

###**#### • 
A-l Filed Sep. 17, 1949. 

IN THE 

UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT. 

No. 10,433. 

I 

Joy Silk Mills, Inc., a Corporation, Petitioner, 

v. 

National Labor Relations Board, Respondent . 

Petition for Review of, and to Set Aside, an Order of 
National Labor Relations Board. 

Now comes Joy Silk Mills, Inc. (hereinafter referred to 
as Petitioner), by its attorneys, and petitions this Honorable 
Court to review and set aside an Order dated September 13, 
1949, of Respondent, National Labor Relations Board (here¬ 
inafter referred to as the Board), by which it is aggrieved 
and its interests are adversely affected, and respectfully 
shows to the Court: 
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1. Petitioner is a corporation duly organized under and 
existing pursuant to the laws of the State of South Caro¬ 
lina. It maintains its principal office and place of business 
at Hartsville, South Carolina, where it is now and has 
been since 1936 continuously engaged in the business of pro¬ 
cessing yarn and thread, i.e., the twisting, throwing and 
other processing of yarn and thread. 

2. This Court has jurisdiction of this proceeding pursuant 
to the provisions of Section 10(f) of the National Labor 
Relations Act, 49 Stat. 452, 29 U. S. C., § 151, et seq., as 
amended by the Labor-Management Relations Act 1947, 61 
Stat. 146, 29 U. S. C., § 141, et seq., (hereinafter referred 
to as the Act). The nature of the proceeding as to which 

review is sought is as follows: 

A-2 (a) On February 24, 1949, the General Counsel 

of the Board issued a complaint against Petitioner 
(Board Case No. 10-CA-545) alleging that Petitioner had 
engaged in and was engaging in unfair labor practices af¬ 
fecting commerce within the meaning of Sections 8(a)(1) 
and (5) and Sections 2(6) and (7) of the Act. The com¬ 
plaint was based upon an amended charge filed October 29, 
1948, by United Textile Workers of America, affiliated with 
American Federation of Labor (hereinafter referred to as 
the Union). The complaint alleged in substance that on and 
after September 15, 1948, Petitioner, by its officers, agents, 
and employees interfered with restrained and coerced its 
employees in the exercise of their rights guaranteed in Sec¬ 
tion 7 of the Act in violation of Section 8(a)(1) of the Act; 
and that Petitioner on or about September 23 and 24, 1948, 
and thereafter, refused to bargain collectively with the 
Union which represented a majority of Petitioner’s em¬ 
ployees in an appropriate unit, as the exclusive representa¬ 
tive of the employees in such unit since on or about Septem¬ 
ber 16, 1948, in violation of Sections 8(a)(1) and (5) of 
the Act. 

(b) On March 5,1949, Petitioner duly served and filed its 
answer to the complaint admitting that it was engaged in 
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interstate commerce within the meaning of the Act, bu^ 
denying that it had engaged in any of the unfair labojr 
practices within the meaning of the Act as alleged in th|e 
complaint. 

(c) Pursuant to notice, a hearing was held on March 2p 
through 25, 1949, in Hartsville, South Carolina, before £ 
Trial Examiner designated by the Board. On May 27,194$j, 
the Trial Examiner issued an Intermediate Report anp 
Recommended Order in which he concluded that Petitioned 
had engaged in certain unfair labor practices and reconi- 
mended that the Board order Petitioner to cease and desist 
from in any manner interfering with, restraining, or coerc¬ 
ing its employees in the exercise of their rights to self¬ 
organization. He further recommended that the Board 

order Petitioner to bargain collectively with th^ 
A-3 Union upon request and to take certain other affirma¬ 
tive action. 

(d) On May 27, 1949, the Board issued its order trans¬ 
ferring the case to, and continuing it before the Board for 
decision and order. 

(e) On June 14, 1949, Petitioner duly served and fileji 
with the Board its Exceptions to the Intermediate Repoijt 
and Recommended Order of the Trial Examiner, challeng¬ 
ing the propriety and legality of certain of the Trial Ex¬ 
aminer’s findings and recommendations which were ad¬ 
verse to Petitioner. 

(f) Petitioner requested permission to present oral argu¬ 
ments in support of aforesaid Exceptions before the Board 
but such request was denied. The Decision and Order 
complained of herein was rendered by Board members 
John M. Houston, James J. Reynolds, Jr., and Abe Mur¬ 
dock on September 13, 1949, and served upon Petitioner oh 
September 14, 1949. A copy of said Decision and Order is 
attached hereto and made a part hereof as Appendix A. 

3. The points upon which Petitioner intends to rely fdr 
the relief hereinafter requested are as follows: 

(a) Certain material Findings of Fact upon which the 
Board predicated its Order are erroneous because they are 
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contrary to the evidence in the record considered as a whole 
and said Findings are unlawful because they are not sup¬ 
ported by substantial evidence upon the record considered 
as a whole. 

(b) The Conclusions of Law upon which said Order is 
based are contrary to law because they are either unsup¬ 
ported by the Findings of Fact or predicated upon errone¬ 
ous Findings of Fact and are unsupported by the record 
considered as a wdiole. 

(c) Said Order is arbitrary and capricious, constitutes 
an abuse of discretion and exceeds the powers vested in the 
Board. 

(d) Said Order is beyond the jurisdiction of the Board 
because it deprives Petitioner of a substantial right granted 

to it by Section 9(c) (1) (b) of the Act. 

A-4 (e) Said Order is invalid because the Board, de¬ 

spite Petitioner’s Exceptions to the Intermediate 
Report and Recommended Order of the Trial Examiner, 
failed and refused to find that Petitioner had not engaged 
in acts constituting unfair labor practices within the mean¬ 
ing of the Act and failed and refused to conclude that the 
Complaint should be dismissed. 

(f) In addition to the points specifically set forth herein¬ 
above, the failure of the Board to recognize, approve and 
grant the various exceptions set forth in Petitioner’s Ex¬ 
ceptions to the Intermediate Report and Recommended 
Order of the Trial Examiner, a copy of which will be part 
of the transcript of record to be filed herein, is erroneous 
and contrary to law. 

Wherefore, Petitioner prays: 

1. That a certified copy hereof be forthwith served ac¬ 
cording to law upon the Board and that the Board be re¬ 
quired in conformity with law to certify to this Court a 
transcript of the record in the proceedings wherein said 
Order was entered, including the pleadings, testimony, evi¬ 
dence, exhibits introduced, Intermediate Report and Re- 
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Commended Order of the Trial Examiner, Exceptions to |;he 
Intermediate Report and Recommended Order of the Tijial 
Examiner, and the Findings, Conclusions, Decision a[nd 
Order of the Board. 

2. That said Proceedings, Findings, Conclusions, De¬ 
cision and Order be reviewed by this Court; that said Or^er 
be set aside, vacated and annuled in its entirety; and that 
the Board be ordered to dismiss the Complaint against 
Petitioner. 

3. If the next preceding prayer for relief is denied, th^n, 
in that event, that this Court modify said Order of tjhe 
Board, by setting aside, vacating and annulling the pa^ts 
thereof which are erroneous and unlawful. 

4. That this Court exercise its jurisdiction and grant |to 

Petitioner such other and further relief in tjie 
A-5 premises as the rights and equities of the cause may 
require and may seem just and proper to this Couft. 

I 

Henry J. Fox, 

James F. Kenney, 

Attorneys for Petitioner, 
1002 Ring Building, 
Washington 6, D. C. 

Of Counsel: 

Posner, Berge, Fox & Arent, 

1002 Ring Building, 

Washington 6, D. C. 

• # * * * * * * • I • 

A-43 Filed Oct. 28, 1949. 

Answer of National Labor Relations Board to Petition for 
Review of and to Set Aside its Order and Request for 
Enforcement of Said Order. 

To the Honorable, the Judges of the United States Court 
of Appeals for the District of Columbia Circuit : 

Comes now the National Labor Relations Board, herein 
called the Board, and pursuant to the National Labor R^- 
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lations Act, (61 Stat. 136, 29 U.S.C., Supp. I, Sec. 141, et 
seq.), hereinafter called the Act, files this answer to the 
petition for review of and to set aside an order issued by 
the Board against Joy Silk Mills, Inc., petitioner herein, 
and the Board’s request for enforcement of said order. 

1. The Board admits the allegations contained in para¬ 
graph 1 of the Petition for Review. 

2. The Board admits the allegations contained in the 
first sentence of paragraph 2, namely, that this Court has 
jurisdiction of this proceeding pursuant to the provisions 
of Sec. 10 (f) of the Act, and as to the remaining allega¬ 
tions contained in paragraph 2, the Board prays refer¬ 
ence to the certified transcript of the record, filed herewith, 
of the proceedings heretofore had herein, for a full and 
exact statement of the pleadings, evidence, findings of fact, 
conclusions of law, and order of the Board, and all other 

proceedings had in this matter. 

A-44 3. The Board denies each and every allegation 

of error contained in paragraph 3 of the Petition 
for Review. 

4. Further answering, the Board avers that the proceed¬ 
ings had before it, the findings of fact, conclusions of law, 
and order of the Board were and are in all respects valid 
and proper under the Act. 

Further answering, the Board, pursuant to Sec. 10(e) 
of the Act, respectfully requests this Honorable Court for 
enforcement of its order issued against petitioner on Sep¬ 
tember 13, 1949, in the proceedings designated on the 
records of the Board as Case No. 10-CA-545, entitled: “In 
the Matter of Joy Silk Mills, Inc. and United Textile Work¬ 
ers of America, A. F. L.” 

5. In support of this request for enforcement of its order, 
the Board respectfully shows: 

(a) Joy Silk Mills, Inc., a South Carolina corporation, 
is engaged in business at Hartsville, South Carolina. This 
Court has jurisdiction of the Petition for Review herein and 
of the request for enforcement by virtue of Sections 10 
(e) and (f) of the Act. 
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(b) Upon proceedings had in said matter, as more fully 
shown by the entire record thereof, certified by the Board 
and filed with this Court herein, to which reference is 
hereby made, the Board, on September 13,1949, duly stated 
its findings of fact and conclusions of law and issued itk 
order directed to petitioner, and its officers, agents, succes¬ 
sors, and assigns. The aforesaid order provides as follows!: 

ORDER | 

Upon the entire record in the case and pursuant to 
Section 10 (c) of the National Labor Relations Act, 
as amended, the National Labor Relations Board here¬ 
by orders that the Respondent, Joy Silk Mills, Inc., and 
its officers, agents, successors and assign shall: 

1. Cease and desist from: 

(a) Refusing to bargain collectively with United 
Textile Workers of America, A. F. L. as the exclusive^ 
representative of all production and maintenance emf- 
ployees employed by the Respondent at its Hartsville^ 
South Carolina, plant, excluding clerical and offic^ 
employees, guards, professional employees, and alt 
supervisors as defined in the Act; 

A-45 (b) In any other manner interfering with, re| 

straining, or coercing its employees in the exercis^ 
of their right to self-organization, to form labor or! 
ganizations, to join or assist United Textile Workers 
of America, A. F. L., or any other labor organization! 
to bargain collectively through representatives of thei^ 
own choosing, and to engage in concerted activities for 
the purpose of collective bargaining or other mutual 
aid or protection and to refrain from any or all suclj 
activities, except to the extent that such right may be 
affected by an agreement requiring membership in sj 
labor organization as condition of employment ad 
authorized in Section 8 (a) (3) of the Act as guaran¬ 
teed by Section 7 thereof. 
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2. Take the following affirmative action which the 
Board finds will effectuate the policies of the Act: 

(a) Upon request, bargain collectively with United 
Textile Workers of America, A. F. L., as the exclusive 
representative of! all its employees in the above- 
described unit with respect to wages, rates of pay, 
hours of employment, and if an understanding is 
reached, embody such understanding in a signed agree¬ 
ment; 

(b) Post at its plant at Hartsville, South Carolina, 
copies of the notice attached hereto and marked Ap¬ 
pendix A. 7 Copies of said notice, to be furnished by 
the Regional Director for the Tenth Region, shall, 
after being duly signed by the Respondent's repre¬ 
sentative, be posted by the Respondent immediately 
upon receipt thereof and maintained by it for sixty 
(60) consecutive days thereafter in conspicuous places, 
including all places where notices to employees are 
customarily posted. Reasonable steps shall be taken 
by the Respondent to insure that said notices are not 
altered, defaced, or covered by any other material; 

(c) Notify the Regional Director for the Tenth 
Region, in writing within ten (10) days from the date 
of this Order, what steps the Respondent has taken to 
comply herewith. 

(c) On September 14, 1949, the Board's Decision and , 

Order was duly served upon the petitioner. , 

(d) Pursuant to Section 10 (e) and (f) of the Act, the 
Board has certified and filed with this Court a transcript 
of the entire record in the proceeding. 

Wherefore, the Board prays this Honorable Court that 
it cause notice of the filing of this answer and request for 
enforcement, and the filing of the certified transcript of the 

7 In the event that this Order is enforced by decree of a United States 
Court of Appeals, there shall be inserted before the words: “A Decision and 
Order,” the words: “A Decree of the United States Court of App eals 
Enforcing. * ’ 




79 


entire record in this proceeding to be served upon peti¬ 
tioner, and that this Court take jurisdiction of the 
A-46 proceedings and of the questions to be determined 
therein, and make and enter upon the pleadings, 
evidence, and proceedings set forth in the entire certified 
record of said proceedings, and upon the order set forth 
hereinabove, a decree denying the petition to review and 
set aside and enforcing in whole said order of the Board, 
and requiring petitioner and its officers, agents, successors, 
and assigns to comply therewith. 

Dated at Washington, D. C., this 27th day of October ,1949. 

/s/ A. Norman Somers, 

Assistant General Counsel, 
National Labor Relations Board 

* * * * * * # * * • 

EXHIBITS. 

761 Board’s Exhibit 4. 

STATEMENT OF. 

This statement is made this .... day of March 1949 to 
the Attorney for Joy Silk Mills, Incorporated. I thoroughly 
understand that this statement is completely voluntary and 
made without promise, threat, or coercion of any kind. 

1. What is your name, address, and place of employment? 

2. How long have you been employed in your present job? 

3. Did you work for the same Company on September 
15, 1948? 

4. Have you worked for the same company continuously 
since September 15, 1948? 

5. Have you ever signed any card in connection with 
Union activities? 

6. What was the nature of that card? 

7. What did you consider to be the purpose of signing 
the card? 
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8. Did yon consider yourself a member of tbe Union 
when you signed the card? 

9. At the time you signed the card, did you pay any 

money for membership or other fees in the Union? 

762 10. Did you agree to the future payment of any 

membership, initiation or other fees to the Union? 

11. Did you ever ask the Company to bargain with the 
Union concerning wages, hours and working condi¬ 
tions? If so, please state the facts. 

12. Did any member or representative or organizer of the 
Union at any time tell you that the Union asked the 
Company to bargain with the Union concerning rates 
of pay, wages, and hours for employment and general 
working conditions? 

13. Did you terminate your connection with the Union 
at any time after you signed the card? 

14. If so, for what reason did you terminate your con¬ 
nection with the Union? 

15. Have you at any time been questioned by Mr. Gilbert, 
Mr. Southerland, Mr. Russell, or Mr. Carpenter, con¬ 
cerning your Union activities, membership, desires 
or sympathies? If so, what were the circumstances? 

16. Did anyone at any time threaten and warn you to 
refrain from any Union activities? If so, what were 
the circumstances? 

17. Did anyone at any time promise you any promotions, 
rewards or other benefits if you \vould refrain from 
Union activities? If so, what were the circum¬ 
stances ? 

763 18. Was any representative of the Company other 

than shop employees ever present at any Union 
meeting or other activity? If so, who w^as this person 
and what were his actions? 

19. To your knowledge, has any Company official or rep¬ 
resentative of the Company spied upon any Union 
member or Union activities? 

20. Did anyone representing the management of the Com¬ 
pany ever approach you and request that you spy upon 
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and report to the Company upon Union meetings, 
leaders, activities, members or other facts concerning 
Union activity? 

21. Did you cast your vote at the election solely according 
to your own personal views concerning whether ypu 
desired the Union to represent you and without apy 
fear or threats as to your job and future with the 
Company and without being influenced in any respect 
by promises of future benefits by the Company? 

22. Are you acquainted with Fred Carpenter? What ajre 
his duties as you understand them? 

23. To your knowledge, has Fred Carpenter ever hired, 
discharged, or disciplined an employee? If so, what 
were the circumstances? 

24. Did you hear the statements read by the management 
of the Company relative to the election which was 
held in the Plant on October 19, 1948? 

25. Did you consider that those speeches or the state¬ 
ments and notices posted on the bulletin board were 
threats or promises of benefits to influence your voie 

against the Union? 

764 26. Did you hear any discussion or conversation 

between Fred Carpenter and Mr. Mosely, a rep¬ 
resentative of the Union, on the morning of the elec¬ 
tion on October 19, 1948? If so, state what you heard- 

27. On the day of the election, did any Company official 
or foreman conduct himself in an unusual manneir 
which interfered with the exercise of your right of free 
speech or, to your knowledge, the right of free speech 
of any other employees? 

28. Additional Facts: j 

I, .. have read the foregoing ques¬ 

tions and answers and do certify that they are true and 
correct and made voluntarily to the representative of the 
Company. 

Dated: March_, 1949 Witness: .L 
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Petitioner’s Exhibit 4. 


CHARLOTTE OFFICE 

American Federation of Labor 

William Green, President 
George Meany, Secretary-Treasurer 


Earle R. Britton, Organizer 
American Federation of Labor 
3215 Wilmot Avenue, Columbia, S. C. 

Organizer 

Labor Temple, 31714 North Tryon Street 
Charlotte, North Carolina 

Columbia, S. C., September 23rd, 1948 

Mr. S. C. Gilbert, President 
Joy Silk Mill, Inc., 

Hartsville, S. C. 

Dear Mr. Gilbert: 

I have more than thirty per cent of the employes of the 
Joy Silk Mill, Inc., who have signed cards authorizing the 
United Textile Workers of America to bargain for them¬ 
selves under the Labor Management Relations Act of 1947. 
As a representative of the American Federation of Labor, 
the United Textile Workers of America one of our affiliated 
International Unions, I am proceeding to petition the Na¬ 
tional Labor Relations Board to order an election in the 
plant of the Joy Silk Mill. Should you be willing to have 
a consent election I believe it will be to the advantage 
of all concerned. 

May I have as early a reply as possible. 

Yours very truly 

Earle R. Britton, Organizor 
American Federation of Labor 
3215 Wilmot Avenue 
Columbia, South Carolina 




820 Petitioner’s Exhibit 12. 

NATIONAL LABOR RELATIONS BOARD 
TENTH REGION 

ATLANTA NATIONAL BUILDING 
ATLANTA, GEORGIA 

October 1, 1848 

Mr. Henry J. Fox, Attorney 
1200 18th St., N.W. 

Washington, D. C. 

Re: Joy Silk Mills, Inc. j 

Hartsville, S. C. 

Case No. 10-RC-380 

Dear Sir: j 

This is an account taken from my notes of the joint con4 
ference held in the company’s office at Hartsville, Southi 
Carolina, on September 30, 1948, at approximately 10:3Q 
in the morning. Present for the company was Mr. Henry 
J. Fox, attorney, of Washington, D. C., Mr. H. D. Souther-* 
land, Plant Superintendent and Mr. Joseph Jacobs, Souths 
era Director for United Textile Workers of America' 
A.F.L., and Mr. P. Mark Patterson, Field Examiner foi^ 
the National Labor Relations Board . 

Mr. Fox stated that the company was slightly in doubt 
as to their status due to the fact that the nature of their! 
business had changed considerable within the last few| 
months, namely, that before this time they received a! 
great deal of work from outside of the state and shipped 
it to firms outside of the state. At the present time, they 
are doing practically all of their work for firms located 
inside the boundaries of the State of South Carolina. Mr.! 
Fox further stated that the firm does not buy any raw ma¬ 
terial and does not ship a product in its own name. That 
it works on thread furnished by another company and 
after processing that thread returns same to the company 
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on a commission basis. However, Mr. Fox stated that 
the firms who own the thread on which the Joy Silk Mills 
works are assumed to be firms in interstate commerce. 
He said that he was requesting sufficient time from the 
Board to give Mr. C. S. Gilbert, President of the Company, 
an opinion as to 'whether or not that placed the firm in 
the position of effecting interstate commerce. Mr. Pat¬ 
terson stated that he would be glad to cooperate and extend 
a reasonable length of time for the company to file such 
an opinion with Mr. C. S. Gilbert. Mr. Fox assured Mr. , 
Patterson that the company was not looking for dilatory 
tactics and not seeking to delay the election in this 
case. 

821 There w’as some discussion and the company 
tended to question the authentity of the cards. Mr. 
Patterson explained that the cards vrould not be made open 
to the company for challenge in spite of the offer of Mr. 
Jacobs to conduct a cross-check. The cross-check is no 
longer part of the Board’s procedure. Mr. Patterson said 
that he would be glad to check the cards against the sig¬ 
natures of the individuals in the office if it w T as the desire 
of the company. However, due to the lack of time and the 
fact that Mr. Fox found it necessary to leave for Washing¬ 
ton such time was not available and such a check of the 
cards was not made. Mr. Patterson expressed the opinion 
that insofar as it was possible for him to tell the cards 
which he had in the file were genuine. 

The following tentative election arrangements were 
made. If the Consent Election is received by this office 
by October 6th, or 7th, the election will be held on October 
19, 1948. The election wull be held in the plant in the 
canteen. The company wfill furnish the booths and tables 
and it will be held on company time. The Payroll of Oc¬ 
tober 2, 1948 will be the controlling payroll. The hours of 
the electiion will be from 6:45 a.m to 7:15 a.m. and from 
2:30 p.m. to 3:30 p.m. The company furnished the Field 
Efxaminer with the most recent payroll showing a listing 
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of 57 workers who would be involved in the unit as peti¬ 
tioned for. The company, at this time, also furnished ja 
interstate commerce questionnaire filled out. It will pe 
noted that on the questionnaire, question number 15 is 
marked, “No”. If in Mr. Fox’s opinion the company is ip. 
the state of effecting interstate commerce that will be 
changed in the form of a letter concerning interstate coip- 
merce. It will be noted that question number 11 on tb^e 
questionnaire in which the principal finished products madje 
by us are processed yarn over 125,000 pounds per year, thp 
approximate value appears to be something over $250i- 
000.00 a year. It will be noted that this does not mean that 
the company owns or buys the material, simply that thejr 
work on that amount of material on a commission basis. 

Mr. Patterson was assured by the company that th^ 
correct name of the company was the Joy Silk Mills, Inc., p 
South Carolina corporation, main office and only plant ip 
Hartsville, South Carolina. 

I wish to take this opportunity to express my appreciaj- 
tion to all of the parties involved in this conference for thjs 
splendid spirit of cooperation, shown. I sincerely hope that 
the company and the union will both decide to sign th^ 
Consent Election Agreement and that the procedure may b^ 
expedited as much as possible. 

Very truly yours, 


P. Mark Patterson 
Field Examiner 


* * 
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Petitioner’s Exhibit 5. 


NOTICE 


October 7, 194: 


The United Textile Workers Union has filed a petitioh 
with the National Labor Relations Board claiming thajt 
it represents a majority of the employees, with the excep¬ 
tion of the office and the supervisory employees. An ele<p 
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tion has been ordered by the National Labor Relations 
Board on Tuesday, October 19, at which you will decide 
whether you wish to have the Union represent you, or 
whether you prefer to continue to deal directly with me on 
matters and working conditions. 

You have a right to join the Union if you wish to do 
so. On the other hand, I want to emphasize that it is not 
necessary to Join the Union if you do not want to. Some 
of you may wonder if the fact that you signed a card 
distributed by the Union requires you to vote for the 
Union. The answer is “no” This election will be by 
secret ballot. No one can possibly find out how you vote. 
Vote exactly as your conscience tells you—either for or 
against the Union. 

Less than two years ago this same Union claimed that 
it represented a majority of you. At a fair election the 
Union was defeated by an overwhelming vote. After this 
drastic defeat, the Union made irresponsible charges that 
the Company had threatened and improperly influenced 
many of you to vote against the Union. These charges were 
dropped for the obvious reason that there was no basis 
for them. To eliminate the possibility that the Union will 
adopt these same tactics this time, I want to make very clear 
to you that regardless of how you vote in this election it 
will make no difference so far as your job with the Company 
is concerned. Nor will it affect in any matter our present 
policy of improving wages and working conditions to the 
limit of our ability. I want to emphasize that you are en¬ 
titled to vote according to your own personal opinion, re¬ 
gardless of what my personal opinion or your supervisors * 
opinions, or the Union’s opinion may be. 

Sincerely, 

S. C. Gilbert 

###*#*#*#• 
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796 Petitioner’s Exhibit 6 . 

JOY SILK MILLS 
INCORPORATED 

Hartsville, S. C. 

October 19, 1948 

Now that the election is over, I hope that all differences 
of opinion on this subject are gone and that peace and 
harmony will be restored. The election was secret and fair 
and each of you was entitled to vote the way you thought 
best. However, in accordance with our democratic tradition 
of letting the majority rule, I urge all of you to forget your 
differences and cooperate for our mutual benefit and 
progress. 

To those of you whose votes showed confidence in the 
Company, I want to thank you sincerely for your loyalty. 
To those of you who voted in favor of the Union, I want 
to say that I respect your right as an American Citizen to 
vote according to the dictates of your conscience. 

I want to repeat, as I said many times before the election, 
that there will be no discrimination of any type against 
supporters of the Union nor favors or rewards to those 
who opposed it. We will continue our policy of treating 
all of you on an equal basis. We will continue to improve 
your working conditions as rapidly as possible and to the 
utmost of our ability. The sooner we can forget the com¬ 
motion that has disturbed us during the past few weeks 
and return to a sincere, friendly, family spirit, the quicker 
will be our progress. 

S. C. Gilbert 

# * * # * * * * * * I 

797 Petitioner’s Exhibit 7. 

Statement to Employees by S. C. Gilbert 
on October 12,1948 11:45 A. M. 

A number of you have asked that I call you together to 
explain to you what my opinions are concerning the secret j 
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election we are going to have to determine whether you want 
the union to represent you. There will be a notice which 
describes your legal rights under the National Labor Rela¬ 
tions Act. I am going to read this talk to you so that at a 
later date the union will not be able to claim that I made 
statements which were designed to threaten your jobs or 
to influence you improperly against the union. 

We have worked together for many years. Not only do 
you have the right to learn how Mr. Sutherland and I feel 
about this election but we owe you an obligation to tell 
you exactly what our position is. Very briefly we both feel 
most sincerely that you don’t need a union because it can¬ 
not accomplish any results for you which you could not 
achieve without it. The only ones who would profit from 
having a union in this mill are the union officials themselves 
whose operations are financed by the dues and assessments 
which they collect from their members. However, if you 
think differently and want the union in here, you have the 
right to vote for it. The election is secret and you can ex¬ 
press your views by your vote without fear of what the 
union organizers will do or say and without concern about 
what Mr. Sutherland and I feel. 

798 The sole purpose of this election is to determine 
whether you want the union to do your talking for 
you about wages and working conditions in return for the 
dues and assessments and obligations which you must as¬ 
sume or whether you want to continue, as we have done 
these many years, to work out your problems with me di¬ 
rectly. This election is very important—much more im¬ 
portant than some of you think. The decision you must 
make is vital because it concerns you, your families, your 
jobs and the Company’s future. 

You are all familiar with the efforts of this same union 
to come into the plant a little less than two years ago. The 
union claimed then, just as they are claiming now, that a 
majority of you wanted the union in here. I didn’t then 
and I don’t believe now that you want the union. That is 
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why we are going to have this secret election where you wijl 
have an opportunity to vote according to the way you thinjk 
is best for yoursleves. You rejected the union by an over¬ 
whelming vote two years ago, and I feel that your decision 
was completely justified. I believe you will agree that we 
have accomplished wonderful progress without the union 
since that election. I feel confident that your decision wijLl 
be the same in this election. 

I understand that some of you may have signed union 
membership application cards or pledge cards. Don ft 
worry about these cards, because they are not binding on 
you in any manner so far as this election is concerned. Tfye 
Government recognizes that some of you may have signed 
such cards without due consideration or under pressur^. 
One of the reasons why this election is secret is to give you 
an opportunity to express your real desire in the matter 
without regard to such pledge cards or the Company fs 
views. 

799 Many of you have heard the union’s side of th}s 
picture. I don’t know what the union has promised 
you. You must realize, of course, that it is simple to mal^e 
promises when you have no responsibility in fulfilling theip. 
It is much more important to consider actual accomplislji- 
ments and real facts when you are deliberating this prob¬ 
lem. I can say without fear of slightest contradiction th^t 
I have never made a promise or commitment which has n<j)t 
been filled in the most complete and liberal manner. Let rjis 
briefly look at the Company’s record. I know that yc^u 
share my pride in what we have accomplished here. As a 
result of our joint efforts, we have built the finest mill c|>f 
this type in the whole country. A great many of you ha^e 
seen this mill grow up from the very ground. In fact, maijy 
of you have seen the new equipment installed as the m^ll 
grew from year to year. This plant has been like a second 
home to many of you. Above all I am proud of the fact th^,t 
we have met and solved our problems without fuss (|>r 
trouble. No matter what happened we could always sft 
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down and talk it out and come to a happy and reasonable 
conclusion. We have never needed long, costly strikes with 
bitter feeling and even bloodshed, which the papers have 
described during these past several years. Nobody has 
ever had to take up collections to feed you during any strike. 

Don’t think that your sincere and loyal cooperation has 
not been fully appreciated during all these years. We in 
turn have always striven to the utmost of the Company’s 
financial ability to repay you with the finest wages and the 
best working conditions in this type of plant which exists 
anywhere in the country. And while I am speaking of the 
Company’s appreciation of your efforts, I want to take this 
opportunity to thank you for your magnificant cooperation 
in solving one of our most serious troubles in recent 
800 years. You all know that our industry is a highly 
competitive one. During this past summer we lost 
several of our most important customers because they 
claimed the quality of our work was not as good as they 
could get elsewhere. In order to insure the future of the 
Company, as well as the security of your jobs, we were com¬ 
pelled to meet this challenge to the very existence of the 
Company by raising the quality of our work to equal any 
produced by our competitors. Naturally this required more 
rigorous efforts from all of us. I am indeed proud of the 
manner in which you accepted this challenge to the Com¬ 
pany’s future, and I am happy to say that our customers 
have complimented us on the vast improvement in our 
work. 

I wonder how many of you realize that every cent this 
Company has ever earned from the operations of this mill 
has been plowed back into improvements in the mill and 
improvements in your wages and working conditions. Our 
mill is the most modern in the industry. No expense has 
been spared to make your working conditions pleasant and 
as ideal as possible. Many of you have never worked in any 
other mill so that you can’t fully appreciate the importance 
of our clean working conditions, our freshly painted walls, 
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our scientific lighting, our sanitary rest rooms and our 

I modern equipment. Most important, unless you have had 
experience with other mills, you may be unaware of the 
difference between working here where we have our friendly 
informal personal relations and attitudes as compared with 
the rigid impersonal relation between management and 
employees which prevails elsewhere. As soon as equipment 
for the canteen which has been ordered arrives, you will be 
given a rest period at the Company’s expense so that you 
may eat your lunches and relax in comfort during your shift. 
One important thing, of course, that all of us are thinking 
about is wages. Even though I believe most of you 
801 are satisfied that we are paying maximum wages for 
this industry and that you are among the best paid 
employees in this area, we should discuss this subject briefly. | 
What is the source of your wages? They come from the 
money received from the sale of our service to our custom¬ 
ers. In order for us to sell our service to provide the money | 
for your wages, we are compelled to set a price for our serv¬ 
ice which meets our competitors. If our price is too high, | 
or if the quality of our service is insufficient, we lose our 
customers. Similarly, if our wages are too high, we lose | 
money and obviously couldn’t stay in business. Thus, it is { 
apparent that what we can pay is limited by factors beyond 
our control. One thing is certain, we have always paid you 
maximum wages and kept a minimum return for the Com¬ 
pany throughout all the years of our existence. One thing j 
further I promise you, we shall continue this policy so that 
it will never be necessary for you to call in a union to try to 
improve your wages or working conditions. You will get 
no less or no more regardless of whether there is a union 
here. We will always do the best to the utmost of our 
ability. 

There is ample proof that this statement is a fact and not 
an idle boast. Just recall how rapidly your wages and take 
►jj home pay have been increased voluntarily by the Company 
during the past few years. On January 1, 1941, your aver- 
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age wage rate was 32i4c per hour. The Company has 
yoluntarily given 9 wage increases since 1941 as well as 
extra shift differentials and automatic tenure increases so 
that the average hourly rate today is approximately 88c. 
It seems to me that the record speaks for itself in a more 
convincing fashion than any statements I could use to 
describe it. 

On September 16th we awarded a week vacation with pay. 
As soon as you employees decide when you would prefer 
your week of paid vacation, we will establisht he date 
802 for these vacations. You didn’t need the union to 
get the paid vacation for you. The Company appre¬ 
ciates the importance of such a vacation and readily gave 
it to you when it was financially able to do so. 

The Company is facing a critical new era. It has grown 
out of its adolescent stage and is now a new and modern 
plant ready to make its mark in this industry. We are now 
experimenting with relatively new types of fibers. We have 
new and stronger competition than ever before. There 
must be complete cooperation between you and the Com¬ 
pany if we are going to succeed for our mutual benefit. Your 
future, as well as my future, in this Company is at stake. 
You must now ask yourselves what the union can do for you 
that you cannot do for yourselves. You must also ask your¬ 
selves why it is that total strangers have suddenly become 
so interested in your welfare. Who are they and what have 
they done! What more can they do for you than you have 
done for yourselves ! Ask yourselves whether the manage¬ 
ment that built this mill from the very ground and built its 
business through your complete cooperation is best for you 
in the long run. You will have to decide whether your in¬ 
terests and the Company’s are the same or whether your in¬ 
terests and those of the union are the same. In other words 
it boils down to this, is your position under Mr. Sutherland’s 
and my leadership something that you can improve by 
choosing a union to represent you. 
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, Again I want to say, regardless of what your decision 
may be in this very important matter, my personal affection 
for you and my constant desire to do the best I can for you 
will never diminish. 

* # * * * * * # # • 

803 Petitioner’s Exhibit 8. 

t 

Statement to Employees by S. C. Gilbert 
on October 18, 1948. 

Last week I spoke to you about the union trying to sign 
you up. Since then many of you have approached Mr. 
Southerland and me and asked us questions about the com- j 
ing election. I am very pleased that you are asking these j 
questions. It shows that you are intelligent and are trying j 
to get the real facts so that you can arrive at the correct 
answer to this problem. It shows to me that you will not be 
easily fooled by a lot of wild rumors and exaggerated state¬ 
ments and irresponsible promises which are being circu- j 
lated by the union. It shows that you are giving this matter 
serious thought which it deserves because it affects very 
vitally not only your future but that of your families and 
the company. When I spoke to you last week I told you 
then, and I repeat now, that you may vote for the union if 
you want it, regardless of how Mr. Southerland and I feel 
about it. But again I w^ant to emphasize that even if you 
signed a union application card you may disregard such j 
| cards and vote against the union in this election. 

There have been some very irresponsible rumors circu- j 
lating around the plant. I think it is important for us to 
bring them out into the open so that we can see the real 
facts and understand the basis and the tactics which the 
union employs. One vicious rumor is that you had better 
join the union now or you will lose your job later after the 
union gets in. There is a similar rumor that unless you 
join the union you won’t be treated as well as the 

804 union members. There is not a single grain of truth 
in these wild statements. 7 want to tell you with all 
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sincerity that no matter how the election goes the time will 
never come that you will have to join the union to keep your 
job in this Company or to improve your working conditions 
or to have equal opportunities with anyone else. The union 
cannot and will not be able to make your jobs more secure or 
more steady or improve your working conditions in any re¬ 
spect or any more rapidly than I will do it for you. The union 
can make promises. But can it keep them? You all have 
known Mr. Southerland and me for many years. You are 
completely familiar with our 100% record of never failing 
to keep any promise or commitment that we have ever made. 

One thing you must keep in mind. The first initiation 
fees that you pay the union are only the beginning. You 
must keep paying dues and assessments which are deter¬ 
mined by the union officials. The union is a big business and 
must support hundreds of officials all over the country. 
Union dues and assessments must be poured out to support 
strikes all over the country and to pay expensive traveling 
accounts and salaries of high union officials that you will 
never see. 

In almost all cases where this particular union has or¬ 
ganized employees it has asked the Company to de- 
805 duct from your wages before you get your pay 
envelope all dues and assessments which are owing 
to the union. You have no choice as to whether you want to 
pay those dues and assessments. Also this union in almost 
all cases where it has organized a plant asks the company to 
agree to fire any employee who joins the union and who later 
quits it or is put out of the union for one reason or another. 
The Company has no choice in such a case even if you are 
satisfied with your job and the Company is completely satis¬ 
fied with your work. Consider this situation carefully. This 
union is not a social organization. Don’t think that you can 
lightly jump in and out of the union after you have satis¬ 
fied yourselves that it can accomplish nothing for you but 
merely drains the pay out of your pay envelopes. 
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More employees are beginning to learn the real facfs 
about unions during these past few years. You all knojw 
that the United States Congress passed the Taft-Hartl4y 
Act by an overwhelming vote because of the great abuses 
by these unions. The records show that the unions afe 
losing more and more elections each week because the 
people are finding out the true facts now. Never in the 
history of the unions have they suffered so many defeats 
in elections. The reason is simple. The people no longer 
will be fooled by their idle promises and boasts. 

You should consider carefully what has been accomp¬ 
lished here without the union. We have a model plant wit|h 
the finest equipment in the industry. Your jobs are secure 
and steady and you are getting top pay and working con¬ 
ditions. Most important is the fact that you are working 
for a company that has a genuine and sincere ih- 
806 terest in your welfare. Mr. Southerland and I re¬ 
gard you as members of the family, not just an em¬ 
ployee with a social security number. For many of yhu 
this was your first job and only job since the time you left 
school. We get a sense of personal satisfaction out ^f 
watching you develop and make progress right here in oifr 
own family group. I don’t care how persuasive the prom¬ 
ises of the union organizer may be, he will never convince 
me that the union which is run by a bunch of outsiders 
understands your problems and has your interests at heaft 
in the way that Mr. Southerland and I have. If you wi^l 
look back over the last few years you will be convinced 
that we have always done the very best for you within tlje 
limits of the Company’s financial ability. There is not a 
single thing which the union could have done for you, be¬ 
cause if it were possible to do anything more, we would ha^e 
done it and have received a great deal of personal pleasure 
in doing it. 

I would be very unhappy to have our close personal re¬ 
lationship disturbed by having a stranger from the out¬ 
side come between us. Everything that we have now h^s 
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been accomplished without any union interference, without 
any union dues, and without following union rules. We 
have these things because we have cooperated and worked 
together. I firmly believe, and I believe you will agree witli 
me, that it is poor business to swap something that we have 
now for a gamble on a pig in a poke. 

There may still be a few of you who are leaning toward 
the union. I am talking to you especially today. I think 
you are still dazzled and confused by the rosy and 
807 glittering promises that the union organizers have 
made. Let me try to help you by giving you some 
facts. Remember, it doesn’t cost anything to make promises 
if there is no obligation to keep them. 

Have you ever stopped to think why the union is trying to 
organize you ? Do you realize that the union is a big busi¬ 
ness and has tremendous expenses? Who do you suppose 
pays the salaries and expenses of the organizers and their 
bosses all over the country? Where do you suppose the 
union gets the tremendous sums of money that it spends 
trying to organize plants and pay strike benefits to people 
who are walking the streets ? It comes from only one place 
—out of your pay envelopes. Your dues might be worth¬ 
while if the union could accomplish something for you 
here. But as I have told you before, it will get nothing for 
you here. 

With all the labor trouble and strikes going on recently 
around the country it should not be hard for you to decide 
w’hich wray to vote. Who gets hurt most by those long drawn 
out strikes? The company? Yes. The unions? yes. But 
most of all the employees and their families. After the 
workers have marched up and down in the picket lines for 
weeks or months and their families have been hungry, what 
good does it do if the union squeezes a little extra out of the 
Company? It will take them years to catch up again on the 
pay they have lost. By the time they catch up they will 
probably be caught in another strike again if they listen to 
the union bosses. I know that you are not going to place 
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yourselves and your families in a position where you ate 
unable to make your own decisions about your future. 

808 A few of you are still uncertain about whether you 
have to join the union because you signed application 

cards several weeks ago. The answer is “No.” Tho^e 
cards do not mean a thing and put you under absolutely ho 
obligation so far as voting in this election is concerned. An¬ 
other thing is definite. No matter how the election go^s 
you do not and will not have to join the union to work he^e 
or to hold your job. 

I am sure there is a question in your mind which I shall 
gladly answer. What is the Company going to do for us jn 
the future? The best answer to that is the old proverl}): 
“Judge the future by the past.” We have raised wages 
and take-home pay almost 200% since 1941. We are giving 
you a paid vacation. We have plowed back all the Coih- 
pany’s earnings into building the most modern plant in tfye 
industry with the best working conditions. We have tak^n 
a personal and family interest in each and every one of yoh. 
All of these things have been done without any union aijd 
without your paying union dues and assessments. That fs 
the record and those are the facts on which you should ba^e 
your judgment as to whether the Company will continue to 
do its best for you in the future. 

I feel certain that most of you are against this union. Bikt 
you must remember that the majority vote will decide tl|e 
election. If you are opposed to the union you must lj>e 
certain to vote or else you will find that a small majority will 
vote the union in. In other words, if you failed to vote ycfu 
would really be giving help to that small minority. 

809 Again I want to repeat that this is a free country 
and the union election is a free election where yOu 

can cast your secret ballot whichever way you please. I * 
have tried to give you the facts so that you can make i|p 
your mind as to what is best for you. As I have said before, 
regardless of the outcome of this election, we will contimjie 

to do the best we can for all of you. 

* # # * • * • • •!• 
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810 Petitioner’s Exhibit 9. 

Statement by Mr. S. C. Gilbert to Employees on 

October 18, 1948. 

Tomorrow is the important day when yon vote. Mr. 
Southerland and I have already told you how we feel about 
the union. I am sure that we will all be glad when the elec¬ 
tion is over and we can settle back to peace and harmony 
again. There are a few points about the voting tomorrow 
that I want to explain. The third shift will vote between 
6:45 and 7:15 in the morning.'- In the afternoon the first 
and second shifts will vote between 2:30 and 3:30. You 
will all be given plenty of time in which to cast your ballot. 

The election will take place in the canteen and will be ! 
under the supervision of a representative of the National 
Labor Relations Board. When you go to the canteen to 
vote you will be given a ballot similar to the sample ballot 
which is posted on the bulletin board. There are two little 
squares on the ballot. One square says “yes” and the 
other square says “no.” If you want to vote against the 
union put your cross in the “no” square. “No” means 
no union. If you want to vote for the union then you put 
your cross in the “yes” square. I don’t need to tell you 
that I hope that everyone of you votes “no.” 1 

The representative of the Labor Board -will be there to 
help you and will guarantee that the election is secret. He 1 
doesn’t care how you vote. However, it is his job to see 
that you get a chance to vote and that you have a free 
choice in the w r ay you vote. As I have told you 

811 before, you are under absolutely no obligation to the 
union even though you may have signed an applica¬ 
tion card or a pledge card recently. Those cards do not 1 
bind you in any way. The reason this is a secret election 1 
is to give you a chance to vote the way you wish after you 
have heard all the facts on both sides. 

The union has made a lot of big promises and circulated 
many vicious rumors. It seems as though the nearer we 
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come to the time to vote the more desperate the union ii 
getting. It is promising bigger things and making more 
vicious threats. Why there is even a rumor that the unioxl 
will freeze you people in your shifts so that certain of the 
union favorites will have preferences. I can assure yoii 
that the union will never dictate to this company in any way 
which will prevent us from handling these personnel mat! 
ters in a democratic way which is most fair to the majority 
of you and most efficient for the company. The union ha^ 
even said that the company is trying to mislead you on thei 
shift rotation question. It said that even if a majority ofl 
you wanted rotation, the company wouldn’t put it into 
effect, or else would only keep it in effect for a couple of 
weeks. That is just another untrue bit of union propa-i 
ganda. This company has always followed the democratic 
principle of following the will of the majority and we will 
always follow that policy. Don’t be fooled by these union 
tactics. The union realizes that it has no chance to win 
this election fairly and is willing to resort to any measures 
to get your vote. .1 

There has been a lot of talk on both sides about this elec-! 
tion. But when it comes to the final analysis you are really 
voting on who you want to have for your leader. Ask your¬ 
self why it is that these total strangers from the union have 
suddenly become so interested in your welfare. Inquire 
of your conscience whether we who built this factory from 
the very ground and have plowed every cent that we have 
ever earned back into improving the buildings and working 
conditions are better leaders for you in the long run 
812 than the union. You wfill have to decide whether 
your interests and the company’s are the same, or 
whether your interests and the union’s interests are the 
same. In other words, it boils down to the simple question: | 
Is your future more secure under the leadership of Mr. 
Southerland and me, or is it necessary to choose some out-| 
sider for your leader? 

Give serious thought to the way you will vote because it 1 
affects not only your welfare and the Company’s future, but 
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the welfare of those who are dependent on you. Reason 
this problem out to your own satisfaction by asking your¬ 
self such questions as: To what kind of leadership will I be 
entrusting my future with the Company? Is that leader¬ 
ship unselfish and concerned only with my interests and 
welfare, or is there a self-seeking motive behind it? One 
thing is certain, if the union wins this election you will have 
lost your freedom of action. Decisions affecting your em¬ 
ployment will be made by others, not by you. Efficient pro¬ 
duction may be handicapped by senseless restrictions. Co¬ 
operation will be replaced by disputes. The newspapers 
tell you the stories about what is happenning in these mat¬ 
ters. Two years ago you faced this same problem and made 
the right choice when you rejected the union by a tremend¬ 
ous vote. Your decision was completely justified if you will 
judge by the wonderful progress we have made since that 
union defeat. 

The decision tomorrow rests entirely in your hands. You 
should cast your ballot without feeling that you are being 
influenced or intimidated by anyone. Vote exactly as you 
think best for yourself. I make only this one request of 
you. Be sure that you vote. Failure to vote is equivalent 
to voting for,the union because the majority of those 
813 voting will decide the election. The results of this 
election are too important to you and your family and 
the Company to let somebody else make the decision for 
you. If you want to keep this Company on the same suc¬ 
cessful basis that it has been during all these years, and if 
you want to continue its progress and growth, go to the 
voting booth in the canteen tomorrow and make an X in 
the “no’’ square. 

• #*•*****• 

TESTIMONY. 

43 Mrs. Helen B. Watson, a witness called by and on 
behalf of the National Labor Relations Board, being 
first duly sworn, was examined and testified as follows: 

• ***#**#•• 
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Q. (By Trial Examiner Downing) Mrs. Watson, before} 
the occasion of the reading of the letters had there beer 
any rest periods in effect at the plant? A. No, sir. 

84 Q. I believe you say that one of the things that wa^ 
read to the employees was to the effect that ther^ 
would be a twenty minute rest period? A. That is right. 
*#######*• 

95 Joseph Jacobs, a witness called by and on behalf 
of the National Labor Relations Board, being firs If 

duly sworn, was examined and testified as follows: 

Direct Examination 

Q. (By Mr. Marshall) State your full name and occupaj 
tion for the record? A. Joseph Jacobs, Southern Director] 
United Textile Workers of America, the A. F. of L. 

Q. What is your buiness address ? A. 722 William Oliver 
Building, Atlanta, Georgia. 

Q. Can you tell us first obtained information concerning 
the Joy Silk Mills in 1948? A. The first was a call from Mr. 
Dorsy Mosley, who is one of our International Represent¬ 
atives, in which he told me the people were organizing over 
at the plant and that he had had a call from Perry Hicks^ 
Hicks did not know whether he had enough cards. 

Q. Who is Perry Hicks? A. The President of our Loca) 
Union here at Hartsville. The printing company} 

96 wanted me to send some cards and he gave me some) 
to give about the walk-out, or what appeared to be a} 

walk-out. That was the first I knew of the situation here] 
Q. That was about when? A. That was somewhere 
around the middle of September, around the 15th or 16th of} 
September. 

Q. What happened next after that? A. The next I knew} 
it was on the 19th. I was in Winnsboro. 

Q. That was the 19th of September? A. Yes, sir; ancf 
Earle Britton, President of the South Carolina Federaj 
tion of Labor, turned over cards to me that had been signecj 
by employees of the Joy Silk Mills and I talked with hinj 
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about it, about the situation here, and there was a discus¬ 
sion about the people returning to work and then he was 
going to make demands on the firm for bargaining, and then 
the next I knew about it was on—that was on a Sunday 
following the 24th. I called Joy Silk Mills. I had prepared 
a file on it at the office and I called the Joy Silk Mills to talk 
to Mr. S. C. Gilbert, who I had been informed was Presi¬ 
dent. I tried to reach him by long distance, I think at 428 
and I couldn’t reach him there and a number 355 which I 
heard was a refractory or something of that kind. A man 
answered the phone and I asked if this was S. C. Gilbert, he 
said it was, I asked if he was president of the Joy Silk 
Mills and he said he was. I told him I was the 
97 Southern Director of United Textile Workers of 
America, A. F. of L., and I was calling him to see 
whether he would recognize us a collective bargaining agent 
for production and maintenance employees at the plant, 
because we had been authorized to represent them, and that 
excluded the supervisory employees and clerical employees 
and others that are excluded under the terms of the National 
Labor Delations Act. He said he thought that had been 
settled before in an election at the plant. 

Trial Examiner Downing: Just a moment, what was the 
date of that call? A. The 24th of September. I told him I 
understood there had been an election but that had been 
some years ago. He said he was under the impression it 
was about a year ago, and I said that in any event that as 
long as it was over a year that means we have a right at any 
time to ask for collective bargaining rights and that this 
question of a year would come up only in the event the 
company objected. He said, “no he would prefer that the 
Board handle it.” I then said there were other ways of 
doing it instead of having an election and I said we would 
make a cross check of the cards so that he and myself 
might be able to agree upon some person who would be im¬ 
partial, and we could trust, and who would turn the cards 
over to them, and he would turn the pay roll over and check 
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to see whether or not we had a majority and if we had, w^ 
could arrange a stipulation in the agreement and be recog¬ 
nized. 

98 Q. Did he agree to that? A. No, sir, he said h£ 
preferred to let the Board handle it. When I saw we 

couldn’t work by any other method, I asked what his attty 
tude would be to a consent election. He said he didn’t 
know, but would prefer letting a regular routine take place 
through the National Labor Relations Board. I told hiity, 
well, if he preferred that way I would go ahead and file the 
Petition, and he would probably hear from the Board. I 
think some pleasantries were exchanged, that I would probh 
ably see him to arrange for the election. I believe that was 
all. 

Q. During the conference how many times did you call 
upon Mr. Gilbert directly? A. Oh, I would say once whety 
I opened the conference, a second time when I tried to perl- 
suade him that we didn’t have to go through the Board, an<i 
a third time wus before we wound up the conference. 

Q. Going back to the date of September 19th, which yoit 
have already testified was when you received cards frorrii 
Mr. Earle Britton? A. Yes, sir. 

Q. Is that right? A. That is right. 

Q. What happened to those cards after they wer<p 

99 received by you on the 19th? A. They were in m^ 
possession until the time when I finished talking 

with Mr. Gilbert. I prepared one of these petitions for 
election, the kind the Board requires, and took it on over t<j> 
the Labor Board, my office is about a block away, along witty 
the cards, which I filed immediately. 

Q. What date was that? A. That was the 24th of Sepl- 
tember. 

Q. The same date of the call? A. Yes, sir; it was a few 
minutes after the call, I knew from talking to him that h^ 
would not do as I requested, so I asked him to prepare ty 
petition as quickly as possible. I also told the Board I 
would be in this area a couple of weeks and that would mak$ 
it possible, but I could handle this while I was up here. 
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Q. Directing your attention once again to the, the 24th 
of September, when you placed the call; about what time of 
day was that? A. In the morning fairly early, too. 

Q. And this petition you filed and turned the cards over 
to the Regional office, that was later that morning? A. Yes, 
that was in the morning, too. 

Q. Did you notice w T hether any acknowledgement of re¬ 
ceipt was made by the Board of this date of turning in as 
far as filing was concerned? A. Well, I guess what 

100 you mean is the stamping the Board usually does on 
them and while I was in there talking with the 

Board’s Agent they gave the cards and petition to his 
secretary and she went to v’ork; they have got some kind of 
machine they stamp them with. 

Q. I hand you these copies already admitted to evidence, 
these cards, will you note the stamp on the back and tell us 
whether the stamp is placed on there? A. Yes, I think that 
is the one; one of those regular stamping machines. 

Q. What hour is indicated on there? A. Well, that 
shows a little after 11:15, around 11:15 I would judge, from 
the way the arrow’ points on September 24th. 

Mr. Marshall: I w’ould like to call to the attention of 
the Examiner at this time of the stamping of the cards and 
other papers by the Board, which is a usual office procedure 
upon receipt of material, and the stamp on September 24th 
1948 in this case, is the stamp that is done as the usual pro¬ 
cess of the Board. 

Trial Examiner Downing: May I see the exhibit, please? 

Mr. Marshall: That is all. I have a couple more ques¬ 
tions, I’m sorry. 

Q. (By Mr. Marshall) In connection with this organizing 
campaign of which you were apprized by Dorsey Mosley, 
did you at any time participate ? A. I came to Harts- 

101 ville on the Sunday preceeding the date of the elec¬ 
tion, I believe the election was on the 19th, I think 

that v’as Tuesday, that wrould make it the 17th. We had a 
meeting at the schoolhouse. I came over here with Gordon 
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Finch, and arranged the meeting. We had quite a bit of a 
crowd, a good-sized crowd. 

Q. Who is Gordon Finch? A. He is an International 
Representative, of the United Textile Workers of Amer¬ 
ica, A. F. of L. The reason I remember the meeting so well 
because after and during the course of the meeting I gpt 
one of the men to check the number of people who were 
there, particularly the number who were out at the plant 
working and I had him check for I did not know which onps 
worked and which didn’t. He reported to me between 
thirty-five and forty who actually worked at the plant, aijid 
at the meeting I commented that the election was won if 
just the people who were there and who worked at the plabt 
would vote for us. As to the details of the meeting it whs 
just the usual Union meeting. I think Mr. Moseley talked, 
also Mr. Finch and I made what was probably the princi¬ 
pal talk as to what a Union could do in a plant and the 
purposes. No promises were made. I had no idea what ^e 
could and could not do and we are a little shy about making 
promises until we are sure we can produce. 

The next I had to do with it I came in the day of tfie 
election just about the time the polls were to close. I w^as 
present at the counting, along with the observer, tjlie 
102 International Representative and I remember tljat 
Mr. Fox was there also. I there received infornia- 
tion from Mrs. Watson, who was a checker there, concern¬ 
ing certain activities that transpired during the course of 
the day that I felt was improper. I also got some informa¬ 
tion as to charges made and the basis for those, and before 
we left I remember stating to more or less to everybody 
there as well as to Father Shean, the Board Agent, that 
the election did not end the matter, that we felt it was im¬ 
proper and we were going to move to set it aside and tpke 
such other action as we felt proper. 

Q. Did you subsequently file objections to the electiqn? 
A. Yes, I filed objections to the election, and I also filecj, I 
believe this charge. I forgot one other incident I par- 
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ticipated in on the 30th day of September, when Mr. Fox, 
representing the Company, and myself, and Mr. Souther¬ 
land, and Mark Patterson, Board Agent, met at the offices 
of the Company to work out details of a consent election if 
possible. That was the first time I had met Mr. Fox or Mr. 
Southerland and we there talked about the consent election. 
Mr. Patterson more or less directed the conversation be¬ 
cause he was the Board Agent, and I again at that instance 
suggested to Mr. Fox that it would be agreeable with us 
instead of holding an election to have a cross-check of cards 
and he politely declined to do it, said there was a question of 
going into an election and there vras a question, as I 
103 remember it there, I had raised the question of Inter¬ 
state Commerce and he wanted to check and give a 
written opinion, and because of that we did not at that time 
enter an agreement. He wanted to check that. We later 
did reach a consent agreement, I believe we set a time 
and agreed upon a date ourselves, places that might be used 
and so forth, if that understandng was reached. 

Q. What, if anything, happened ultimately when this 
condition was presented? A. Well, after the election was 
held, we filed an objection to set it aside and later with¬ 
drew the petition pending. 

Mr. Marshall: No more questions. 

Examiner Downing: You may cross examine. 

Cross Examination 

Q. (By Mr. Kenney) Mr. Jacobs, referring to your con¬ 
versation with Mr. Gilbert on September 24,1949,1 ask you 
if that was your first communication with him? A. Yes, 
sir. 

Q. Have you ever dealt wfith him previously? A. No, sir. 

Q. You were not acquainted with him at all? A. No, sir; 
I think the,—I believe the first time I saw him was here 
yesterday. I don’t remember that I have ever seen him 
before then. 
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Q. You people were not acquainted at all? A. No, siif; 
not at all. 

104 Q. Did you send to Mr. Gilbert a letter concerning 
your long distance telephone call? A. No, sir; I aijn 

not in the habit of doing that. 

Q. How long did you talk on the phone that day? 4- 
Well, I would say that, hazarding a guess, because I did ncjt 
time it, but probably three or four minutes, something likje 
that. Neither one of us talk particularly fast. 

Q. It was a rather drawn-out conversation, longer thajn 
most long-distance conversations, wasn’t it? A. No, n^t 
mine. Now I don’t know about other people, but it was nc^t 
long and drawn-out as to me. 

Q. But you would say you talked three or four minutes? 
A. Something like that, and that was just guessing. 

Q. You said you called early in the morning? A. During 
the morning. It depends on what you call ‘ ‘ early. ’ ’ 

Q. I was going to ask you that; you said “early” in th^ 
morning. A. Well you see I usually get in the office aroun^i 
eight and it was between nine and ten-thirty, something lik^ 
that, it might have been between nine and ten-fortyfive. 

Q. You prepared the petition? A. Yes. 

Q. After the telephone conversation? A. That is rightf. 
You know it is just a form you fill out about four placed 
and it is prepared. 

105 Q. You testified concerning Dorsey Mosley an<ji 
Earl Britton in your testimony here today? A. Yed, 

sir. 

Q. Who is Earl Britton? A. He is State President of 
South Carolina Federation of Labor. 

Q. What is the division of responsibility between Mr|. 
Britton and you for organizing in this area? A. Well 
actually there is no division at all. Mr. Britton as Presi¬ 
dent of the State Federation, I think probably is a member 
of the A. F. of L. organizing staff and was trying to pincty 
hit for Mr. Mosley here, as I remember it, when Dorset 
Mosley called me he was tied up and could not get here and 
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suggested that Mr. Britton might pinch-hit, so he did. 
When I talked with Mr. Britton on Sunday he reported to 
me what he had done and he told me about the people and 
that he thought they would be returning to work, and I re¬ 
member at that time saying something to him about whether 
he had made a demand and he apparently had not made it I 
in the form I 'wanted, so I asked him if he would do it. He 
then sent me a copy of a demand he had sest Mr. Gilbert 
and it got to me on the evening of the 23rd and it was mailed 
special, and I think that was the reason I actually called Mr. 
Gilbert because when I read it I saw that it was not a de¬ 
mand in terms that the Board required. 

Q. Mr. Jacobs, you have referred to a conversation 

106 with Mr. Britton on Sunday before the employees re¬ 
turned to work? A. That is right. 

Q. September 19th was it not? A. That is right. 

Q. It was not in the form you wanted it? A. No, sir. 

Q. And you were referring to a demand that Mr. Britton 
made? A. That’s right; and it was not in the form that the 1 
Board would recognize, the one he made on the Company 1 
for recognition. 

Q. What? A. For recognition as a bargaining agent for 
a particular unit and based on that I suggested to him that 
he make a formal demand. Well, he did, by means of a 
letter that he sent to Mr. Gilbert on the 23rd and I received 
that letter on the 23rd at 10 p.m. I was at my office working 
when the letter came. That demand was still not to my lik¬ 
ing and thereafter on the 24th was when I called Mr. Gilbert \ i 
and I have a habit of making notations of long distance j 
calls and putting in my files and that was when I made my \ j 
call on the 24th. 

Q. Mr. Jacobs you stated something concerning a con- i 
versation with Mr. Fox and Mr. Southerland and Mr. Pat- < 
terson on September 30th in the office of the Joy Silk Mill. 

A. That is correct. 

, J 

107 Q. Did you say Mr. Patterson was in charge or 
not? A. That is right, Field Examiner for the 

NLRB. 
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Q. Then he conducted the conference? A. That is cor¬ 
rect. 

i 

Q. Did Mr. Patterson ever communicate with you in 
respect to this conference; did he ever send you a report? 
A. I think that I got a letter from him which was a state¬ 
ment of his recollection of the conference,— 

Q. (By Mr. Kenney) I would like for the record to shqw 
that the witness is refreshing his recollection. 

A. (Continuing) Yes, a letter of October 1, 1948 sent by 
Mark Patterson to me. 

Q. Mr. Jacobs, I call your attention to page two of this 
letter. Will you please read for the record the first para¬ 
graph? 

Mr. Talent: Objection. This is evidently a recorded 
memorandum of something that took place. I think tlie 
witness should be asked first whether he remembers ijt. 

Mr. Kenney: Mr. Examiner, the witness just testi¬ 
fied that- 

Trial Examiner Downing: He testified to a portion 
of it, I do not understand that he testified as to every¬ 
thing about it. If you wish to pursue it you could ask 
about the part he has not testified to and ask him to 
refresh his memory from the letter. 

108 Q. (By Mr. Kenney) I am referring to the part d>f 

the letter about the conference you testified to. A. I 
did not read that part. I don’t know. 

Trial Examiner Downing: I think it is alright for tt|e 
witness to refresh his memory, but I think it is ink- 
proper to ask him to read the whole thing there. 

The Witness: I don’t remember all of this. 

Q. (By Mr. Kenney) All right, Mr. Jacobs, you testified 
concerning that part of the conference having to do with ah 
offer on your part to conduct a cross check on the cardsi 
which you had in your possession? A. Yes, sir. 

Q. Against some official document of the Joy Silk Mill^? 
A. Yes, sir. 

7 i 
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Q. You further testified that you suggested to Mr. Fox 
that you have a cross check for the purpose of finding out 
whether or not the cards were authentic? A. That is cor- i 
rect. 

Q. And in the same conversation with Mr. Fox, you asked 
him to bargain? A. Yes, sir. 

Q. Is that correct? A. That is right. 

Q. Is that your recollection, or extent of your recollection 
of that particular segment of that conference ? 

109 A. You mean as to cross checking? 

Q. Yes, sir. A. Well, our conversation, I think, 
probably had two or three phases on cross checks. I think, 
if I remember correctly, I offered to have a cross check 
made and I believe Mr. Fox declined. I believe I even sug¬ 
gested we would trust Mr. Patterson as a Board Agent to 
cross check, and I believe Mr. Patterson said it was no part 
of Board procedure to check and the Board could not, or he 
as an agent could not. I believe we got into a question there 
that Mr. Gilbert claimed the cards were not authentic, not 
genuine, and I suggested that we could use an impartial 
person to cross check if the Board would not do it. Mr. ! 
Fox’s answer was that that would not be satisfactory. I 
believe we then got into, well, this is not exactly on the cross¬ 
check, this is on the question, I remember, of whether or not 
the Cards were actually signed by the people who were 
actually on the pay roll and I believe it had not been checked 1 
against any pay roll record of the Company by the Board 1 
at that time, and I don’t believe it was done at that time, 
no, it was done at that time, I believe by Mr. Patterson. 
Mr. Fox, Mr. Southerland were making some phone call 
there to see if they could arrange transportation and I think 
it was then that Mr. Patterson checked the pay roll list, if 
I am not mistaken to see if the cards were actually signed 
by the names of the people who appeared. I do 

110 not believe he checked against the signatures. 

Q. Mr. Jacobs, did you make any demand to bar¬ 
gain? A. Yes, I think I did. I asked Mr. Fox, I think, al- 



most the last thing I said when we left, of course we coulcj. 
obviate all of this if we could sit down and get a contract, 

***•#*••*• 

Q. (By Mr. Kenney) Was that the extent of any demand^ 
made at that conference ? A. At that particular time ? 

Q. Yes. A. Well, lets see. I wonder if you mind if I look 
at my notes? I had some notes there too, and I don’t re¬ 
member off hand. 

*##*##*## • 


111 A. As far as I remember the only demand I made 
at that time was the one I mentioned. 

Q. (By Mr. Kenney) Is there anything in your notesj 
that concerns making a demand on the Company? A. No, 
sir. Primarily the things I see here are details talked' 
about, the terms and matters concerning the election only. 
There is one three-word phrase that may indicate a demand 
and I wouldn’t testify to that, because I am not sure. I 
have got a three-word phrase which says “if can settle.”' 
That means settle by contract or by company recognition, 
but that does not bring to mind on this occasion any other 
demand. It does not refresh my memory to that extent. 

Q. Mr. Jacobs, referring again to the conference of 
September 30,1948, isn’t it a fact that you came to arrange 
the details of a consent election, to work out all matters 
concerning such consent election? A. I would say that was 
the primary purpose of my coming, but I would also say if 
we could have been recognized at that time, it would not 
have been necessary for us to have done it. 

Q. What arrangements were made at that conference rela¬ 
tive to the election? Were they carried out or was there a! 
postponement? A. I believe the details that were worked 
out at that conference were carried out. I might add 

112 this, I don’t know the purpose of these questions, 
but I have not tried to intimate it wasn’t at all 

friendly and that any parties acted in bad faith. I did not 
intend to intimate that at all. As a matter of fact, I think 
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we got Mr. Fox back to Columbia in order to make some 
transportation connection be bad, because of transporta¬ 
tion difficulties. 

Q. Mr. Jacobs, one more question. You have tbe letter 
from Mr. Patterson dated October 1st, 1948? A. Yes. 

Q. You are familiar with it? A. I would not say that I 
am familiar with it, I just know that we got it, and I read 
it at tbe time. 

Q. Would you read it now, because I want to question 
you. 

##*•##*#*• 

113 Q. (By Mr. Kenny) Was that an accurate ac¬ 
count of what took place? A. Yes, it is pretty accu¬ 
rate, however I don’t know that it covers every detail. 
Actually that is impossible, as I remember it I was writing 
on the yellow sheet as it took place. 

Q. It is substantially correct ? A. Substantially; yes, sir. 
Q. That’s right. A. Yes. 

Mr. Kenny: I believe that is all. 
#*-#•*##**• 

125 Bessie Chapman, a witness called by and on behalf 
of the General Counsel, being duly sworn, was ex¬ 
amined and testified as follows: 

###•#*#••• 

126 Q. Did you have occasion to see Mr. Gilbert about 
a Mr. Zimm Byrd during 1948? A. Yes, sir. 

Q. When was that? A. On September 15th, I think it 
was, on Wednesday, September 15th. 

Q. Were you alone or in company of other people? A. 
Employees of the first shift. 

Q. Tell us what happened at that time? A. We went in 
and asked if we could talk to Mr. S. C. Gilbert and told Cy, 
and went back through his office—the whole first shift— 
maybe I think Ruth S. Segar and Mrs. Kelly didn’t 
go in. 
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127 Q. Who did? A. All the rest of the employees op 
the first shift, and we went and asked—he had told 

us that day he wasn’t going to be with us any more. 

Q. Who? A. Zimin; so we asked Mr. Gilbert could we 
get him back. They had promised him a leave of absence 
to see if he could find something to better himself, but at 
last he told us, he definitely did tell us, that day we could 
have Zimm Byrd back, as we were coming out of his office. 

Q. What did you do after that? A. Went home. 

Q. What then? A. Well, that night I was going to the 
ball game and as I was coming back by, some of the girls 
stopped me and asked if I wanted to sign a Union card, i! 
said “yes.” 

Q. Did you see Zimm Byrd anytime during that day? A. 
Not after we left the mill; no, sir. 

Q. Did you see Mr. Gilbert any time after that about 
Zimm Byrd, or anything? A. The next morning we did not 
go to work, we stayed outside of the plant I guess around 
9:30 or 10 o’clock and Mr. Gilbert came outside the office 
and called me by name and told four or five of us girls to 
come into his office that he wanted to talk to us. 

128 Q. Did you go? A. Yes, sir. 

Q. How many of you went in? A. Helen, that’s 
Mrs. Watson, Mrs. Morris, Emma Gray Gainey, Geneva 
Neel, and Jean Longrie and myself. 

Trial Examiner Downing: What is the day that was 
on? A. September 16th. 

Q. (By Mr. Talent) What happened in Mr. Gilbert’s 
office? A. Well, we didn’t go into his office, we went in the 
front entrance of the mill, we did not go back to his office! 
that morning. We were standing there and got to talking 
and every time anybody had anything to say except me, 
Mr. Southerland stopped them and told them to wait, but 
we kept on talking and asked him about a paid vacation and 
he said at that time they could not afford it. 

Q. Who said that? A. Mr. S. C. Gilbert. 

Q. Was anyone there besides you girls? A. Mr. Souther¬ 
land and Mr. Gilbert. 
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Q. And then what happened? A. After we finished talk¬ 
ing about that we all started to get up to go out and Mr. 
Gilbert stopped me, I was sitting in the front entrance to 
the plant and he and I sat there and talked and discussed 
some details about the plant and I never talked about the 
plant, and he said he did not see how they could 
129 afford to give us a vacation with pay, and we then 
left out the front entrance and went back to his 
office and sat there and he told me if I would get the girls 
to come back that day that they would not lose any time, 
that they would get paid for that day’s work, and he would 
give us a paid vacation and that we could take the Fourth 
of July, at Christmas or the first of the year, or two or 
three of us could take a week at a time. 

I went back and told the girls that, but after he had 
promised to send Zimm Byrd back and didn’t, the girls 
did not know whether he would stick to his promise about 
vacations or not. 

Q. Was anything mentioned about the Union at that time? 
A. No, sir. 

Q. Did he ask you if you were in the Union at that time ? 
A. No, sir. 

***•##■*##• 

137 Q. Did you ever have a conversation with Mr. 
Russell at any time? A. Sir? 

Q. You know Mr. Russell? A. Yes, sir. 

Q. Did you ever have a conversation with him at any 
time? A. Yes, sir. 

Q. When was that? A. I don’t remember the date. 

Q. How long before the election; when was it with 

138 reference to the election? A. I think the same day. 
We went in and talked with Mr. S. C. Gilbert about 

Zimm; he walked up to me and said “what’s wrong with 
these girls”? I frankly answered, “I don’t know” and 
then I jumped up and asked him about rotating, he said 
“you didn’t answer my question, you find out for your¬ 
self.” 
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I Q. How long after the first conversation did you talk witjh 
him about rotating? A. It must have been about three o|r 
four days, the first shift hadn’t been told but the second and 
third shift had been told. 

Q. Were you told any time after that about rotation? 

One day when Mr. S. C. Gilbert read a letter I asked hin)i 
and that is when he told us; yes, it was not in a letter. 

*#*••***•1 

150 Q. (By Mr. Kenney) I refer you to a conversatioij 
with Mr. Gilbert after two letters were read to tbem| 
to the employees in the Coning Department on the day be-j 
fore the election. A. Yes, sir. 

Q. You said you questioned Mr. Gilbert concerning rota J 
tion at that time? A. Yes, sir. 

Q. Did he promise you that there would be rotation at 
that time? A. He said it was what the majority wanted. 

Q. So he did not promise? A. No, sir; he said what the 
majority wanted. 

Q. Then how was the majority to be determined? A. 
By voting. 

# # # # * * * • • • 

241 Henry D. O’Neal, a witness called by and on behalf 
of the Board, being first duly sworn, was examined 
and testified as follows: 

# * # • # * * * # • 

244 Q. Did you have a conversation with Mr. Russell | 
about the Union sometime then? A. Yes 

Q. When was that? A. The day after the meeting at the 
Grammar School. I 

• * # • * * * # * •{ 

245 Q. Tell us what Mr. Russell said? A. He asked 
what did I think about the Union? 

Q. What did you say? A. I told him I didn’t know and 
told him I went to the meeting at the Grammar School. He 
asked how many were there and I told him, ten or twelve. 
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Q. Yes, go on. A. He said if I found out anything more 
to let him know. 

**-#**##*## 

333 S. C. Gilbert, a witness called by and on behalf of 
the Respondent, having been first duly sworn, was 
examined and testified as follows: 

333 Direct Examination 

Q. (By Mr. Fox) State your name and address, please? 
A. S. C. Gilbert, Hartsville, South Carolina, 1107 College 
Ave. 

Q. Will you speak as loudly as you can, Mr. Gilbert? 
A. I will try to. 

Q. I will stand back here and you try to talk so that the 
Reporter can hear you plainly. A. Yes, sir. 

Q. Where are you employed and what is your position? 
A. Jby Silk Mills, President. 

Q. How long have you been President of the Joy Silk 
Mills? A. Since the beginning about April 1936. 

Q. Were you present at Joy Silk Mills on September 15, 
1948? A. Yes. 

334 Q. That was the day preceding the walkout by the 
girls, and the men at the mill? A. Yes. 

Q. Do you recall the events which occurred on Wednes¬ 
day, September 15th? A. Yes. 

Q. Will you please state the facts as you recall them? 
A. The best I remember, a group of employees came into 
my office voluntarily and wanted to talk to me. I said all 
right, I would be glad to listen. They said they understood 
I fired Zimm Byrd and they wanted me to put him back on 
the job. 

Q. What did you reply to Bessie Chapman and the other 
girls? A. I said “we have given Mr. Byrd thirty days 
leave of absence and a month’s salary check and at that 
time he is going to come back and talk to us.” 

Q. Did Bessie Chapman or any of the girls in the group 
state who they were speaking for? A. No, sir. 
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Q. Was any mention made of a Union at this conversa¬ 
tion? A. No. 

Q. Mr. Gilbert, do you recall any other events or con¬ 
versations on Wednesday, September 15, 1948? A. Yes. 

Q. Will you please state what that was? A. When I re¬ 
turned to the office Mr. Southerland came in. 

335 Q. About what time? A. It must have been foijr 
thirty or five o’clock. He said that he had talked io 

Bessie Chapman and asked her if they had been in njy 
office and what was the trouble. She said, Mr. Southerlapd 
told me she said that the girls wanted a vacation even with¬ 
out pay. 

Q. Were you at the mill on Thursday, September l|3, 
1948? A. Yes. 

Q. That was the day that the employees walked out}? 
A. Yes, sir. 

Q. More specifically, that was the day the employees 
stayed out? A. Yes, sir. 

Q. Do you recall what time you arrived at the plant th^t 
day? A. I was there about eighty thirty or nine o’clock. } 
Q. Do you recall events that occurred that day with re¬ 
spect to the walkout or the stay-out as we have termed ii? 
A. Yes. 

Q. Will you please explained w T hat happened? A. Whqn 
I— 

Q. (interrupting) Please explain what happened Thurs¬ 
day, September 16, the day on which the employees did n<j)t 
come in. A. When I arrived at the mill a group of em¬ 
ployees w’ere outside and I went on in the mill and aft4r 
a while I sent out and asked Bessie Kelly to bring a 

336 group of employees in. Bessie Kelly— 

Q. You mean Bessie Kelly Chapman? A. Yes, si^. 
I told her to bring a group of girls in the mill. 

Q. Will you please continue? A. I asked her to brir|g 
a group of girls, I would like to talk to them. They carpe 
in. Bessie was reporting for the crowd again, for tljie 
group. 
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Q. What did they ask you or what did they say I A. 
They asked, I asked what the trouble was and they said 
they wanted Mr. Byrd back on the same job. I told her I 
thought we had handled that the evening before and that I 
wouldn’t change my decision then she brought up the sub¬ 
ject of vacations even without pay. I said the mill was 
down about half of last year and part of this year and we 
were hardly in a position to give vacations at this time, 
but if that was what the girls wanted we would try to do it. 

Q. Where did this discussion take place? A. In the re¬ 
ception room in the front office as you enter the mill. 

Q. Did Bessie Chapman or any other girls in the group 
state whom they purported to represent in their discussion 
with you on that occasion? A. No. 

Q. Was there any mention in any respect, either by you 
or anybody, any member of the group, concerning the 
337 Union or Union activities? A. No, sir. 

Q. What occurred after this particular discussion 
closed? A. She went back outside and said she would talk 
to the girls. After a while two employees came in the mill. 
I asked if they couldn’t get the girls to come in to work 
and after a while two girls came in the mill and said they 
were all upset and very nervous and rather wait until in 
the morning and not come in but they stated that the three 
o’clock shift girls would come in. 

Q. Do you recollect whether or not the three o’clock 
shift did come in to work? A. Yes, I recollect. 

Q. I am referring to Thursday, September 16th? A. 
Oh, no, they did not come in. 

Q. The three o’clock shift did not come to work Thurs¬ 
day? A. Sir? 

Q. Did anybody from the three o’clock shift enter the 
plant or report for work to your recollection? A. The 
foreman, Wally G. Cassidy. 

Q. When we are talking about the three o’clock shift, 
are we referirng to the second shift? A. The second shift. 

Q. You recall whether or not anybody reported for work 
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on the third shift which normally begins at eleven 

338 o’clock, that is eleven o’clock P. M.? A. No. 

Q. And again referring to Thursday, September 
16,1948? A. Yes, sir. 

Q. Mr. Gilbert, were you present in the mill on Frid 
September 17, 1948? A. Yes. 

Q. Do you recall whether any employees came in to work 
on that day? A. No. 

Q. Were you present in the mill on Saturday, Septem¬ 
ber 18, 1948? A. Yes. 

Q. Do you recall whether any incidents pertaining to the 
employees walkout occurred on that day? A. Yes. 

Q. What was the incident? A. I was out of the office 
for a while. When I came back in about noon, Fred Car¬ 
penter, our bookkeeper, told me that Bessie Chapman and 
Helen Watson had left word the girls would be in to woirk 
Monday morning, to tell me they would be in Monday 
morning. 

Q. Mr. Gilbert, I direct your attention to the date of Sun¬ 
day, September 19th, 1948. Do you recall a conversation 
with a group of employees on that date? A. Yes. 

339 Q. Will you please state the content of that con¬ 
ference, who was present and what was said? A. 0n 

Sunday I sent word to Bessie Kelly to come down to tile 
office and bring a representative group of employees, I 
would like to talk with them, I had received their message 
Saturday evening before about six o’clock. Bessie and |a 
group of employees came into the office and I told her |l 
would like to talk to her a little bit, I wanted to find oijt 
just what was what about returning to work Monday. Sh|e 
said they would return but wanted me to put Mr. Byrjd 
back on the same job as general superintendent and to strijp 
Mr. Southerland and Mr. Raymond Russell of all authority 
in the mill of employees of any kind and give Mr. Byrd en¬ 
tire charge of the plant. This I refused to do. 

Q. Did the girls all have a full opportunity to state theijr 
views with respect to whatever subjects they wanted to 4-t 
that meeting? A. Yes. 
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Q. About how many girls were present at that meeting? 
A. I would say five or six or maybe seven. 

Q. Do you recall the names of some or all of them? A. 
I don’t know whether I can or not, I will try. Bessie, 
Helen Watson, Jean Longrie, Geneva Nelson, Emma Gray 
Gainey, and I believe Edna Robbins, yes, I don’t think I 
can recall any more. 

340 Q. Was anybody there in addition to yourself 
that represented the company in the course of that 

discussion? A. Mr. Southerland was present in the office 
and heard the discussion. 

Q. Mr. Southerland also participated in the discussion? 
A. Yes. 

Q. Did you or Mr. Southerland mention the word 
“Union” in any connection in the course of that conversa¬ 
tion? A. No. 

Q. Did any of the group representing the employees 
make any mention whatsoever of the union? A. No. 

Q. Mr. Gilbert, T hand you a piece of paper, marked for 
identification as Respondent’s Exhibit No. 4, purporting 
to be a letter, and ask you if you recognize it? A. Yes, I 
recognize it. 

Q. What is it? A. It is a letter addressed to me, S. C. 
Gilbert, President of Joy Silk Mills, Hartsville, South 
Carolina. 

Q. What is on the letterhead? A. Charlotte office, A. F. 
of L., Earl R. Britton, Organizer, 2321 Wilmot Avenue, Co¬ 
lumbia, South Carolina, signed by Earl R. Britton, Or¬ 
ganizer, American Federation of Labor. 

Trial Examiner Downing: Do you mind fixing the date 
of it? 

Q. (By Mr. Fox) The date is September 23, 1948, 

341 Columbia, South Carolina? A. Yes, sir. 

Q. Mr. Gilbert, I direct your attention to Respon¬ 
dent’s Exhibit No. 4 for identification, which is dated Sep¬ 
tember 23,1948. I ask you whether you received this letter 
and when? A. On the morning of the following day, the 
24th, I received it. 
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Q. That is Friday, the 24th? A- Friday, the 24th. 

Q. Do yon recall whether this letter came in the ordinary 
course of mail or by special delivery or registered mail pr 
how did it come? A. I believe registered and signed for.i 

Mr. Fox: I offer Respondent’s Exhibit No. 4 for iden¬ 
tification into evidence as Respondent’s Exhibit No. 4. i 

Trial Examiner Downing: Any objections? 

There seem to be none. It will be received. 

(Whereupon document heretofore referred to as Respon¬ 
dent's Exhibit No. 4 for identification was received in eyi- 
dence.) 

Q. (By Mr. Fox) Mr. Gilbert, I hand you Respondent’s 
Exhibit No. 4 and ask you to read it. 

Mr. Jacobs: Now, Mr. Examiner, we would like to ob¬ 
ject. The letter is in evidence and speaks for itself. 

Trial Examiner Downing: As I understand the question, 
he hasn’t been asked to read it in the record. 

342 Mr. Jacobs: Excuse me. 

Q. (By Mr. Fox) Just read it to yourself. N^r. 
Gilbert, I again direct your attention to the date of Fri¬ 
day, September 24th, 1948. That was the day on which ypu 
received the letter marked Respondent’s Exhibit 4, was it 
not? A. Yes. 

Q. Do you recall any other events which occurred pn 
that day? A. Yes. 

Q. Will you please state what they were? A. I received 
two calls from Atlanta. 

Q. Let’s ask questions about those calls separately. Wh^t 
time was the first call? A. I would say about ten o’cloqk. 

Q. From whom was that telephone call? A. From a 
party in Atlanta who told me that he was Joseph Jacobs 
representing the United Textile Workers of America, 
A. F. of L. 

Q. Had you ever met Mr. Jacobs before? A. No. 

Q. Have you ever heard of Mr. Jacobs before? Had ypu 
heard of him before that time ? A. No. 
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Q. What did Mr. Jacobs say and what did you say in the 
course of that conversation as far as you recollect? A. 
Mr. Jacobs told me that he was representing United 

343 Textile Workers and w’ould petition the Board for 
the election, stating he had enough employees to pe¬ 
tition the Board and asked me if I would agree to a con¬ 
sent election. I told him I had rather not reach a decision 
at that time until I got in contact with my attorney. 

Q. Were you in your office when you received that call 
or some other location? A. No, it was transferred, I re¬ 
ceived it on another telephone not in my office at the Silk 
Mills. 

Q. Mr. Gilbert, who in your organization customarily 
deals with labor relations problems? A. Mr. Southerland 
and mvself. 

Q. In that telephone conversation with Mr. Jacobs, did 
he or did he not request a conference with you for the pur¬ 
pose of bargaining with respect to wages, hours, and work¬ 
ing conditions of the employees? A. No. 

Q. Did Mr. Jacobs actually request or demand anything 
relating to wages, hours or working conditions of the em¬ 
ployees in your mill? A. No. 

Q. Has Mr. Jacobs at any time ever requested you to 
bargain with him ? A. No. 

Q. Has any employee or representative of the 

344 Union ever asked you to bargain with him or them 
in behalf of the Union concerning wages, hours or 

working conditions of the employees in your mill? A. No. 

Q. Mr. Gilbert, I again direct your attention to Respon¬ 
dent’s Exhibit No. 4 which is a letter from Earl Britton, 
dated September 23, 1948. Did you reply to that letter? 
A. No. 

Q. Why did you not sent a reply? A. Well, after my 
conversation with Mr. Jacobs, I didn’t think it was neces¬ 
sary to reply to the letter, after I talked wdth Mr. Jacobs. 

Q. Will you state what you understand the content of 
that letter to be ? 



Mr. Talent: Objection. The letter will speak for itself. 

Mr. Fox: I withdraw the question. 

Q. (By Mr. Fox) Mr. Gilbert, did you say anything to 
Mr. Jacobs about the letter which is Respondent’s Exhibit 
No. 4? A. No. 

Q. Mr. Gilbert, you mentioned the fact that you had twfo 
telephone conversations on Friday, September 24, 194k 
Will you please tell us concerning the second telephone con¬ 
versation, what time was it, and where did you receive it, 
and who was calling, and the content of the conversation!? 

A. I was in the Silk Mill office about five thirty dr 
345 six o’clock. A party from Atlanta called, identify¬ 
ing himself as Mark Patterson, representative of th|e 
Labor Board, stating that the Union had petitioned the 
Board for an election and he asked me if I were willing tjo 
agree to a consent election and I told him, I asked the ques¬ 
tion if there was some other kind of election and he saijl 
yes and told me and I said “well, I don’t want to reach a 
decision and I will not reach a decision now, not until I ge!t 
in touch with our attorney.” He said that was all right. 


347 Q. Mr. Gilbert, I hand you a document marked Re¬ 
spondent’s Exhibit No. 5 for identification, purport¬ 
ing to be a notice and I hand it to you and ask you if yoji 
recognize it? A. Yes, I recognize it. 

Q. What is it? A. It is a notice dated October 7, 194£|. 
Q. Does it have a signature? A. It is signed by S. C}. 
Gilbert. 

Q. Was that notice posted in the Mill? A. Yes, sir. 

Q. Where? A. Above the clock. 

Q. Are you referring to the time clock? A. The 

348 time clock. 

Q. Is that the customary place? A. Yes. 

Q. What is the date on that notice? A. October 7, 1948^ 
Q. Can you recall how long that notice remained on th^ 
bulletin board? A. Yes, until after the election was over^ 
October 19th. 
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Q. And it was posted October 7th? A. Yes. 

Mr. Fox: Mr. Examiner, I offer Respondent’s Ex¬ 
hibit No. 5 for identification into the record as Respond¬ 
ent’s Exhibit No. 5 in evidence. 

Trial Examiner Downing: Any objections by General 
Counsel? 

Mr. Talent: No. 

Trial Examiner Downing: Any other objections? 
There being none, the exhibit will be received. 

(The document heretofore marked Respondent’s 
Exhibit No. 5 for identification was received in 
evidence.) 

**#•*«•*•• 

351 Q. Why did you ask Fred Carpenter to read this 

statement? 

Mr. Talent: Objection. It is immaterial as to why he 
asked him, it seems to me. 

Trial Examiner Downing: I will overrule the objec¬ 
tion. I would like to know myself. 

Mr. Talent: All right, but it doesn’t seem to me to be 
relevant. 

Trial Examiner Downing: I will overrule the objec¬ 
tion. 

A. It’s a little noisy where the letter was read, and then 
on reading a letter of that kind or any kind I stammer, I 
don’t read so well and I just asked Fred to read it for me. 

Trial Examiner Downing: On all shifts? 

The Witness: Yes. 

Trial Examiner Downing: Was he present at the mill 
on all shifts? 

The Witness: Yes. 

Trial Examiner Downing: He worked twenty four 
hours a day? 

The Witness: No, I asked him to come down and 
read the letter for me. 
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357 Q. (By Mr. Fox) Mr. Gilbert, did you issue any 
instructions at any time to supervisory employees 

in the plant with respect to actions and conduct and state¬ 
ments with reference to union activities in the mill? A. 
Yes. 

Q. What were those instructions? A. Not to question 
employees about the union or union activities, not to 
threaten, not to promise, not to spy on them in any manner, 
not to have anything to say about their activities jn 

358 the mill. 

Q. Do you recall when you issued such instruc¬ 
tions, or what the occasion was? A. Yes, on Friday, Sep¬ 
tember 24, after I had talked with my attorney. 

Q. Will you please state the particular supervisors tfo 
whom you issued such instructions? A. Mr. Russell, — 
Q. And who is Mr. Russell? A. I beg your pardon? 

Q. He is the plant superintendent? A. Yes, sir. Mr. 
Cassidy, second shift foreman, and Elsie Clyde McCaskid, 
third shift foreman. 

Q. Was Mr. H. B. Southerland aware of these? A. Ye?, 
he was aw T are of them also. 

Mr. Fox: I’m sorry. For the record, Mr. Southerland 
is general manager. 

Q. (By Mr. Fox) Do you have any other supervisorjs 
than those you have named that work in your mill ip 
September, October and November and December 1948j? 
A. Will you ask that question again, please ? 

Q. I will rephrase it. Were there other supervisors 
working in the mill other than those you issued 
to? A. No. 

*##«**«*#^ 

373 Q. Now I call your attention, Mr. Witness, t|o 
your conversation on the 24th with Mr. Jacobs tp 
which you testified. What was the first things Mr. Jacobis 
said on the phone when you spoke to him? A. I think hb 
identified himself. 


instruction^ 
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Q. And who did he identify himself as? A. As a rep¬ 
resentative of United Textile Workers. 

Q. What did he say as you remember, what did he say? 
A. He said I think he said he was Joseph Jacobs and he 
represented United Textile Workers. 

Q. Is that all he said, I mean about identifying himself? 
Is that all he said? A. Yes. 

Q. Did he say anything about the A. F. of L.? A. 

374 Well, I can’t recall. 

Q. Did he say anything about being Southern di¬ 
rector? A. I don’t recall it. 

Q. Well, what did he say immediately after that? A. 
It’s the same as my testimony there, I will try to repeat 
it. 

Q. If you don’t mind, sir. A. All right. After he told 
me who he was, he told me he had enough employees of 
the Joy Silk Mills signed to petition the Board for an 
election and asked me if I would agree to a consent elec¬ 
tion. 

Q. Did he say anything else? A. Yes, he said that was 
—of course I told him I wasn’t familiar with those elec¬ 
tions and I believe he said it was most desirable, a consent 
election. 

Q. Did he tell you he represented a majority of the em¬ 
ployees? A. I don’t know’ that I recall that. 

Q. Did he say he represented thirty persons of the em¬ 
ployees? A. He did not. 

Q. Did you say anything to him about the letter you 
received from Mr. Britton? A. I don’t recall saying any¬ 
thing to him about it. 

Q. You can’t recall, you didn’t call his attention to the 
fact that you had already had a letter that said the 

375 same thing, did you? A. No, I didn’t, I don’t think 
so. 

Q. Did you ask him whether he and Mr. Britton were 
associated in any way? A. I did not. 

Q. Do I understand that you told him that you didn’t 
know anything about the way these matters were handled 
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on the phone? A. Will yon repeat that question pleasp? 

Q. I said, did I understand that you told him you didn’t 
know anything about how these matters were handlecl? 
A. You mean when? 

Q. In that telephone conversation with Mr. Jacobs. jjL 
I believe I did tell him I didn’t understand about consent 
elections, that I wasn’t familiar with it. 

Q. Were you out at the plant in 1946 when there was 
an election? A. Yes. 

Q. Was that conducted under the auspices of the Na¬ 
tional Labor Relations Board? A. Yes. 

Q. And at that time, did you have occasion to find out 
about how these things worked? A. Yes, I guess I did. 

Q. And didn’t you tell Mr. Jacobs over the phone at 
that time that you had had an election at one time aqd 
thought the matter was settled? A. I don’t re- 
376 call it. 

Q. Did Mr. Jacobs ask you if you were president 
of Joy Silk Mills? A. He may have. 

Q. Do you remember whether anything in that conver¬ 
sation was with reference to maintenance and 
employees? A. I do not recall it. 

Q. Have you ever heard of the words “cross check?” 
A. Yes, I guess I have. 

Q. And didn’t Mr. Jacobs in that telephone conversa¬ 
tion mention something about a cross check? A. Not tp 
my best knowledge, no, sir. 

Q. Mr. Gilbert, were you under the impression that th^ 
election in 1946 had settled the issue with reference t^ 
representation of your employees? A. Will you ask ipb 
that again? 

Q. I say, did you understand the election in 1946, thb 
bargaining by the Union in behalf of your employees, dijl 
you understand that that election had settled the issue? 
A. That issue? 

Q. Yes. A. Yes. 

Trial Examiner Downing: For then or for all time? 


productiop 
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The Witness: I would say for then, not for all 
time, I don’t think for all time. 

377 Q. (by Mr. Talent) Did you say anything to Mr. 
Jacobs over the phone about the election having 

settled the issue at the plant for that time? A. I don’t 
recall. 

Q. Was anything mentioned in that conversation about 
the number of employees out at Joy Silk Mills? A. Not 
that I recall. 

Q. How did the conversation wind up? A. What was 
the end of the conversation? 

Q. Yes. A. I can’t recall that. 

Q. Do you remember saying anything about the “Na¬ 
tional Labor Relations Board” or “the Board” in that 
conversation? A. No, I don’t recall that. 

Q. Mr. Gilbert, I refer to Respondent’s Exhibit No. 5 
which is a notice which you testified was posted on the 
bulletin board. Have you any independent recollection to 
when that notice was posted? A. Will you let me see it? 
I am not sure. 

Q. You mean you have no independent recollection? A. 
I am not sure. 

Q. That is the notice that was first posted on the bulletin 
board, do you have any independent recollection as to when 
that was first posted? A. The 7th of October. 

378 Q. And do you have any independent recollection 
as to when the first speech was given? A. The 12th. 

Q. And the second speech? A. The 18th. 

Q. And the third speech? A. I don’t understand that 
question. 

Mr. Fox: The direct testimony showed that there 
was a variation in the manner between which the last 
two statements were read. The testimony shows that 
the second and third statements were read at different 
times to the first shift and as a single statement to 
the second and third shift. 

Mr. Talent: I think the witness is confused by my 
question. I will rephrase it if necessary if Counsel 
desires. 
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Trial Examiner Downing: In the first place, I am 
not sure it’s correct to refer to them as speeches. 

Mr. Fox: They have not been introduced into evi¬ 
dence, but identified as exhibits. 

Mr. Talent: They were statements that were read. 
Trial Examiner Downing: In your question yo|u 
referred to speeches. Apparently he is confused by 
the question. 

Mr. Talent: I will rephrase the question. 

Q. (by Mr. Talent) Do you remember when the third 
statement was read to the first shift? A. To the best qf 
my knowledge, I think, in the afternoon sometime. 

379 Q. Do you remember what time? A. Betweep 
twelve and three o’clock. 

Q. Somewhere in there? A. Yes. 

Q. And do you remember when the third statement 
which has been identified was read to the second shift? A. 
I would say sometime after three o’clock. 

Q. Well, do you remember when. The second shift workfe 
from three to eleven? A. That’s right. 

Q. Do you remember when on the second shift it wak 
read? A. I would say three or four o’clock. 

Q. And on the third shift? A. I would say after elevei}. 
Q. Can you state more definitely when after eleven? A. 
Well, I vrould say between eleven and twelve. 

Q. Now I ask you with reference to the second state¬ 
ment that was read, when was that read to the first shift j? 
That has been here identified. A. Will you ask the ques¬ 
tion again? 

Q. When the second statement that has been identifier 
was read to the first shift? I will rephrase that again. 
A. I am trying to get it clear. 

Q. I meant, when was the second statement here 

380 identified read to employees on the first shift? A. ][ 
would say sometime in the afternoon, about onb 

o’clock in the afternoon. 
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Q. About one o ’clock, and can you tell us when the second 
statement here identified was read to employees on the 
second shift? A. I would say between three and four 
o ’clock. 

Q. And the third shift? A. I would say after eleven. 

Q. Can you be a little specific, sir? A. I would say 
about twelve o’clock. 

Q. Now 1 understand you to testify that when these 
statements were read, you asked Fred Carpenter to read 
them. A. That is right. 

Q. And did you hand him the copy to read? A. Yes. 

Q. You didn’t keep a copy for yourself at that time, did 
you? A. No. 

Q. So you didn’t follow the speech as he read it? A. I 
listened to every word he said. 

Q. But you didn’t have a copy of it in front of you? 
A. I did not. 

Q. I believe you stated that you informed the employees 
they could ask questions before Fred read the state- 
381 ments, is that correct? A. Before? 

Q. When you introduced Fred and asked Fred 
to read, you spoke to the employees beforehand? A. Yes, 
I think I told them before, it might have been after. 

Q. Did any employees ask questions after the first state¬ 
ment was read on any shift? A. To the best of my knowl¬ 
edge, some questions were asked. 

Q. On which shift? A. I believe it was on the first 
shift, I think all of the shifts asked some questions. 

Q. Now, during the question period after the first state¬ 
ment was read, w^ere there any questions about rotating 
after the first statement was read? A. Yes, I think there 
was a question about rotating. 

Q. And do you remember w’hich shift that was on, sir? 
A. Well, I do not, I believe on all the shifts. 

Q. On all after the first statement was read? A. No, I 
wouldn’t say after the first, but I was asked many ques¬ 
tions about that. 
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Q. I am referring you to the time when the statement w^s 
read. Were you asked any questions after the first state¬ 
ment was read by any shift about rotating? A. I can 
recall that I was asked a question but I can’t say whether 
it was immediately after. 

Q. Do you remember whether you were asked aftejr 

382 the second statement was read? A. No. 

Q. After the third statement was read? A. No. 

Q. Now where was Fred when he read these statements, 
standing behind the counter of the shipping department? 
A. Just behind the counter. 

Q. And you were behind the counter? A. Yes. 

Q. Mr. Southerland was behind the counter? A. I be¬ 
lieve he was. 

Q. And Mr. Russell on the first shift? A. I don’t recaljl 
that Mr. Russell was behind the counter. 

Q. Do you remember where he was at the time? A. NoL 
I don’t know. 

Q. On the second shift, the same thing happened? Aj. 
Yes. 

Q. Where was Mr. Cassidy at the time, behind the counj 
ter too? A. I don’t recall. 

***•**#**•! 

i 

383 Q. (by Mr. Kenney) Mr. Gilbert, I show you 
document which is Respondent’s Exhibit No. 4 and 

ask you if you recognize it? A. Yes. 

Q. What is it, sir? It is a letter addressed to me as! 
president of Joy Silk Mills, S. C. Gilbert, signed by Earl 
Britton, organizer, American Federation of Labor, 2321 
Wilmot Avenue, Columbia, South Carolina, dated Septem¬ 
ber 23,1948. 

Q. Do you remember when you received that? 

Trial Examiner Downing: Isn’t this strictly repeti- 1 
tion? 

Mr. Kenney: This is something to do with something 
that was brought out by implication before he talked 
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on the telephone. I would like to clear up the record 
on that sir. 

Q. (by Mr. Kenney) Do you remember the question 
Mr. Gilbert? I asked you when you received that letter. 
A. On the 24th. 

Q. September 24th? A. Yes. 

Q. Was it before or after your telephone conversation 
with Mr. Jacobs? A. I received the telephone conversation 
with Mr. Jacobs in another office as I told you, as I stated 
in my- 


Trial Examiner Downing: The question, Mr. Gilbert, 
was whether you got the letter or the telephone call 
first? 

The Witness: I got the phone call first. 

384 Q. (by Mr. Kenney) Where was the letter re¬ 
ceived? A. Joy Silk Mills. 

Q. At the main office? A, Yes. 

Q. Was it opened? A. Yes, sir. 

Q. What time was it when you saw it? A. It must 
have been about eleven thirty or something like that. 

Trial Examiner Downing: I may have it wrong, my 
impression from the testimony on direct, I thought you 
made some reference to getting the letter about eight 
thirty. Did I misunderstand you? 

The Witness: Yes, sir. 

Trial Examiner Downing: The record will show 
what he testified before. I may have been mistaken. 

Q. (by Mr. Kenney) Mr. Gilbert, in what office did you 
receive the telephone call? A. 355. 

Q. And what is that office? A. Carolina Refractory Com¬ 
pany. 

Q. And that is not the same office as the office of the Joy 
Silk Mills? A. No, sir. 

Q. Counsel for the Board asked you about a 1946 

385 election, Mr. Gilbert. Do you recall whether or not 
that was a consent election? A. I don’t think it was. 
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Q. Did you retain counsel at that time ? A. Yes. 

Q. Did he handle all these matters for you? A. Yels, 
all of them. 

Q. In relation to your telephone call with Mr. Jacobs, 
when did you first hear of the term “cross check?” Whin 
was the first time you heard that used, was it before or 
after Mr. Jacobs telephone call? A. I believe it was aftir 
Mr. Jacobs telephone call. 

Q. On what occasion did you hear that term? A. I 
believe it was at a conference we had, let me see, crosb- 
check, I believe Mr. Fox told me about that. 

Q. Do you remember when? A. It was after the confer¬ 
ence, in my office Between Mr. Fox and Mr. Southerland 
and I believe Mr. Patterson. 

* * * ♦ * * # # # ; • 

386 Q. (by Mr. Talent) Mr. Gilbert, on the mornihg 
of the 24th of September, your office knew wheife 
you were, didn’t they, that is the people in the office knejvv 
you were over at the refractory, didn’t they? A. Yes. 

Q. And if they had anything to communicate to you they 
could call you, couldn’t they? A. They call me over 
386 the phone, in other words it couldn’t be used at tie 
same time. 

Q. Now going back to the election in 1946, at that tiipe 
you heard about cross check, didn’t you? A. I don’t 
recall it. 

Q. You don’t recall it? A. Well, I had labor relations 
people to handle those things. 

Q. Your attorney keeps you informed insofar as prog¬ 
ress in matters with which you are concerned, don’t they? 
A. Yes. 

* # * • # * * * *|* 

392 H. P. Southerland, a witness called by and on be¬ 
half of the Respondent, having been first duly sworn, 

393 was examined and testified as follows: 
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Direct Examination 

Q. (by Mr. Fox.) Will you please state your name and 
address? A. H. P. Southerland, 1000 Law Street, Harts- 
ville, South Carolina. 

Q. Where are you employed and what is your position? 
A. Joy Silk Mills, general manager. 

Q. How long have you been general manager? A. Since 
its organization. 

Q. When was that? A. April 1936. 

Q. You are familiar with the operations of the company? 
A. Yes. 

Q. Please state very briefly the nature of the operation so 
that whoever reads the record will know what the com¬ 
pany does. A. Well, we started out with pure silk, Japa¬ 
nese silk, it was a processing plant. In August 1941 all 
the silk was confiscated and taken away from us and we 
switched during the war the best we could to rayon, then 
in 1946 the latter part of 1946 silk came back temporarily 
and later that went out again, silk and rayon then nylon 
came into the picture and with the advent of nylon we 
were out of the picture entirely. We had no facilities for 
processing it and it necessitated a building program plus 
almost one hundred percent additional outlay of equip¬ 
ment to get into the nylon field. We started the 
394 building program early in 1947 and built completely 
around the mill, placing orders for the machinery 
and it began to come in the fall of 1947. During all that 
time the plant was closed down except for removing ma¬ 
chinery and rebuilding machinery and stuff of that nature 
getting started up again in early 1948 on a more or less 
experimental basis. 

Q. Mr. Southerland, some of the background may be of 
value but we don’t want to spend too much time on it. 
What, in a few words, is the nature and purpose of the 
processes at the mill today? A. Well, right now we are 
processing nylon yarn for the flat knit trade to make 
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women’s underwear. That is the exact process at this time 
and has been since we started hack. 

Q. Do you purchase yarn? A. No. 

Q. And you operate entirely on a commission basis? 
A. Commision basis. 

Q. How many employees are presently employed? 

Mr. Talent: Objection. The issue, I think, is thje 
period in question, not now. 

Mr. Fox: I withdraw the question. 

Q. (by Mr. Fox) How many employees were employed 
at the mill during September and October 1948? A. Well, 
taking the two months as a whole, I guess the figure 
would range from forty eight at the beginning qf 
395 September to probably sixty two or three at the 
end of October. 

Q. How many shifts do you operate in the plant? 
Three. 

Q. Were you present at the mill on Wednesday, Sep¬ 
tember 15? A. Yes, sir. 

Q. Do you recall any events which occurred on thajt 
day? A. Yes. 

Q. Will you please state what occurred? A. Well, I wps 
out in the plant somewhere around three o’clock and I wa^ 
out there until four o’clock before I came into the offic^ 
and while I was out there some employees, I couldn’t fo^- 
my life say who said “I noticed a group of first shift 
employees going into the office” so I walked into the office 
and asked Mr. Carpenter, our bookkeeper, I asked hiip 
what the excitement was about and he said “well, I don^t 
know, but there was almost the entire first shift back ip 
Mr. Gilbert’s office.” Well, with that I had other thing^ 
to do in the plant and I went back and finished them anjfi 
coming back out of the door and started to get in my ca^* 
to leave and Bessie Chapman was driving by in her ca^* 
and I flagged her down and asked her to pull into th^ 
mill yard there and I just said “Bessie” I said, “what 



136 


the excitement about?” and she said “well, the girls are 
dissatisfied, I tell you the girls are dissatisfied because 
they don’t get vacations even without pay.” I said, 
well we chatted on a few minutes, I said “well, 

396 Bessie, Mr. Gilbert and myself have discussed that 
for sometime and it looks as though now there might 

be a possibility it can be achieved at the plant. The plant 
seems to be coming along and we are building crews up. 
I would certainly be agreeable to it myself” and a few 
more remarks passed and she drove otf and I went back 
into the office and went to where Mr. Gilbert was and he 
and I went into his office and went into a huddle over it 
and I told him of my conversation with Bessie then he 
told me what his conversation in the office was about, that 
was about Zimm Byrd, incidentally. 

Q. Were you at the mill on the following day, Thursday, 
September 16, 1948? A. Yes, I came down about eight 
thirty. 

Q. Do you recall incidents that occurred that day? A. 
Yes. 

Q. Will you please state what they were? Well, when I 
drove up to the mill and parked, why all the first shift 
employees and possibly one or two, I would try to recall 
the exact number, from the second shift were seated out 
on the grass around in front of the gate or the fence be¬ 
tween the mill and the road and I saw them sitting there 
and some of the boys 'were lying on the grass and I said 
“how came you’re not in there working?” and they said 
“we’re not going to work” and X said “well, if that’s 
the way it is, that’s the way it is” and I went on in the 
office. 

397 Q. Did anything happen after that? A. Yes. 

Q. What was it? A. First I went back in the 

mill attending to some shipments I knew had to go out 
that day and in addition to my running the plant I sell 
the services of our entire mill and also service the com¬ 
plaints and I was out there trying to see if anyone in 
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the plant whereby I could get a shipment out that d^y. 
When I went in there was two of the employees in thejre 
working and I asked Mr. Russell if that was all that w^s 
in and he said “no, there’s one upstairs on the twisters” 
and after making the arrangement I felt necessary to j^e 
made to get the yarn out I came back into the office and &s 
I came back in, as I remember, I might be a little off, a 
little bit on details, but as 1 came in from the mill the roc^m 
was full of employees. 

Q. What time was that? A. It was nine or nine thirty. 

Q. Which room are you referring to? A. The recep¬ 
tion room to the office. 

Q. Was Mr. Gilbert there ? A. Yes, he was there. 

Q. What occurred then? A. Well, there was a discus¬ 
sion going on as to the Byrd incident and it was 
398 consuming the greater portion of the conversation, 
and shortly afterwards the vacation problem carpe 

up. 

Q. Who brought it up, if you know? A. I don’t recall 
who first brought the vacation incident up in that particu¬ 
lar conversation, but I do know Mr. Gilbert w^as discussing 
it with them, and he and I, or rather he told them he and 
I discussed it in his office the previous night and he cer¬ 
tainly made the girls an offer of a paid vacation or at 
least, I took it to be, right in that particular conversation. 

Q. What happened then? A. Well, after that, after t|ie 
issue seemed to be settled, why he was trying his best to 
get the girls to come back to work and asked a group ^)f 
them to go out and talk to the girls sitting out on the 
grass and tell them to come on in and asked them to come <|m 
to work. 

Q. At the conference in the reception room which you 
have just described, did any of the employees state whether 
they were speaking for any organizer or any Union? A. 
No. 

Q. Was the word “Union” mentioned at all, at any time 
in that conversation? A. No. 
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Q. Did any of the first shift employees return to work 
after that conference on Thursday, September 16th? A. 
No. 

Q. Were they asked to return to work on the first 

399 shift? A. The next morning. 

Q. Not on the same day? A. Mr. Gilbert asked 
them if they couldn’t come in and go to work. 

Q. Referring again to September 16th, do you recall 
whether the second shift came in that day? A. Yes. 

Q. Did they? A. No one on the second shift except the 
foreman. 

Q. What time did the second shift normally go to work? 
A. Three o’clock. 

Q. If you know, will you state whether anybody came to 
work on the third shift that Thursday? A. No. 

Q. Were you present in the plant Friday, September 17, 
1948? A. Yes. 

Q. Did the first shift come in on regular schedule? A. 
No. 

Q. Can you explain the incidents that occurred that day, 
if any? A( This is Friday? 

Q. This is Friday after the first day the girls did not 
work. A. No one worked that day, the plant was just 
down. 

Q. Were there any girls gathered in front of the plant 
on Friday? A. Yes, they were there off and on, 

400 parading around, some having a little fun with a 
scooter bike and I noticed they had a cardboard sign 

which I suppose it was eighteen inches or two feet wide 
and two or two and a half feet long wdth the words “We 
Want Zimm Byrd Back, Kick Raymond Out.” 

Q. Where was the sign? A. Just out in front of the 
gate, the first attention I had of it right at the end of the 
shrubbery on the auxiliary light pole. 

Q. About how far is that located from the gate? A. I 
would say sixty feet. 

********** 
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401 Q. I direct your attention now to Sunday, Sep¬ 
tember 19, 1948. Do you recall the conference witjh 

a number of employees on that date? A. Yes. 

Q. Where did that take place? A. In Mr. Gilbert^ 
office. 

Q. About what time? A. To the best of my knowledge, 
it must have been about six o’clock. 

Q. Do you recall who was present at that conversationj? 
A. I can’t say that I recall all of the girls, I think that |I 
know practically all of them. 

Q. Will you please name them? A. Bessie Chapmap, 
Helen Watson, Grace King, Emma Gray Gainey, Genev^ 
Nelson, there might have been another but I can’t recall. 

Q. Do you recall what transpired at this meeting? A}. 
Yes, there was a lot of discussion about most everything 
and history of the mill and the mill’s background whic^i 
consumed the majority or a portion of it but it was ther^ 
that we made arrangements for them to come back to work]. 
The employees were very insistent at first that Mr. Byr4 
be brought back and put in complete charge over m^ 

402 and all the other supervisory staff in the mill an<jl 
made that demand of Mr. Gilbert and he told 

them he couldn’t do that. He did explain or try to explain 
to them and I certainly, well, I know we put the truth acros^ 
as to the circumstances under which Mr. Byrd left us. 

Q. At this conference, was any mention of the Unioiji 
made either by Mr. Gilbert or yourself or any one of th^ 
employees present? A. No. 

Q. Are you familiar with the circumstances under whiclj 
Zimm Byrd left Joy Silk Mills? A. Oh, yes. 

Q. Will you state the circumstances briefly? A}. Briefly] 
when as I said, we were entering a new field, out of the hos¬ 
iery field and going into the cloth business and we just hac( 
more work than all of us could do and wasn’t doing a very 
good job, I don’t mind admitting. As a matter of fact wq 
did lose one contract. 

Trial Examiner Downing: May I ask that you be 
as brief as you can? 
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The Witness: Briefly, he wanted to look around. He 
thought he could do better somewhere else and he wanted 
time off. I said “I will do better than that, I will give you 
a month’s leave of absence with pay. You look around, if 
you find something better that will be fine, if not you come 
back to see us, we have got work for all of us to do. ’’ 

403 That is the substance of the whole thing. 

Q. (by Mr. Fox): When did the employees return 
to work? A. Monday. 

Q. That was Monday, September 20th? A. Yes. 

Q. Did all shifts report in as usual? A. Most satis¬ 
factorily. I think they were all there. 

Q. Did the work proceed on a normal basis after the re¬ 
turn on Monday, September 20th? A. Not normal com¬ 
pared to the smooth operating plant it was. There was a 
tremendous amount of conversation all over the place. 

Q. The girls engaged in a great deal of discussion, did 
they? A. Yes. 

Q. Did you have any discussion with any employees on 
that day? A. I don’t recall any discussion. 

Q. Was the subject of shift rotation discussed on that 
day by you? A. Not on the first shift, but I caught plenty 
in the afternoon when the second shift came on. 

Q. What was the nature of such discussion? A. I just 
can’t recall all of the parties who asked me about it but 
they had heard about vacations with pay and they told me 
they were not so much interested in vacations as rotation 
of shifts so they could get on the daytime a little 

404 and have a little entertainment in the evening. 

Q. Was this the first occasion that the problem 
of shift rotation had been brought to you by the employees? 
A. Oh, no, the subject has been brought up ever since we 
started working. 

Q. When was that A. June. 

Q. Of what year? A. 1948. Even before that there was 
an awful lot of agitation for rotation. I couldn’t get any¬ 
body to work on the second shift. They wouldn’t take a 
job. 
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Trial Examiner Downing: The second and third 
shifts were agitating, wasn’t the first shift satisfied? 

The Witness: Yes, I guess so. 

Q. (by Mr. Fox) Why had the Company not established 
shift rotation up to that time? A. We didn’t have suf¬ 
ficient employees on the other two shifts to accomplish 
it. We were just approaching it in September. 

Q. When did you finally have a sufficient number of enj- 
ployees to put in shift rotation? A. Well, actually w^ 
didn’t complete it until probably November, we built uf> 
to where it was, we thought, economical. 

Trial Examiner Downing: Before you leave thp 
subject of rotation, did you have any shift differential 

for the second and third shifts? 

405 The Witness: Not at that time. 

Trial Examiner Downing: Did you put in dif¬ 
ferential later? During the testimony you heard some 
of the male witnesses refer to a difference in pay, I 
think five cents an hour difference. 

The Witness: Mr. Examiner, I believe we did put 
that in in January 1948. 

Trial Examiner Downing: Did it extend right on 
through the plant? 

The Witness: Yes. 

Trial Examiner Dowming: Did it apply only to cer¬ 
tain jobs? 

The Witness: It applied to everybody. 

Trial Examiner Downing: That five cents wasn’t 
adequate to keep the employees on the second and 
third shift satisfied? 

The Witness: No, sir. 

Trial Elxaminer Downing: Is the differential still 
five cents? 

The Witness: Yes, sir. 

Q. (by Mr. Fox) Do you recall wffiat you said to the 
employees who brought up the question of shift rotation 
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during the day immediately following the return to work 
on Monday, September 20th? A. Those I discussed it with, 
we told them -we certainly would like to establish it, but the 
only fair way we knew’ of doing it was to let them ballot 
among themselves, just those jobs affected would 

406 be the only ones to ballot. My fixers, they are 
permanently daytime, and the janitors. 

Q. Did you in effect suggest that there would be a ballot 
and that the Company would be guided by the majority of 
these votes wdth respect to rotation? A. Yes. 

Mr. Talent: I think we ought to have what he did 
say, not w’hat he suggested. 

Trial Examiner Downing: I wdll sustain the ob¬ 
jection. 

Q. (by Mr. Fox) Did you tell the girls the company 
would be bound by the majority vote about the quesion 
as to wrhether or not shift rotation should be instituted? 
A. Yes. 

Q. Mr. Southerland, can you state the time that you 
first became aware that Union activity was taking place 
among the employees of the mill? A. September 24th. 

Q. What occurred on that date? A. Well, I came in, I 
wras in the office when Mr. Gilbert came in and he told me 
that he had recently, it w\as up in the morning, I didn’t pay 
any particular attention to wrhat time it w T as, he had had 
a call from the Atlanta office of the A. F. of L., United 
Textile Workers. That was my first knowledge of any 
Union activity in the plant. 

Q. Was there another call on the same day? A. 

407 Yes, there w’as one later in the afternoon. 

Q. From whom w^as that call? A. The National 
Labor Relations Board, Mr. Mark Patterson. 

Q. Did Mr. Gilbert tell you the nature or content of his 
call wdth the A. F. of L. representative in the morning? 
A. He told me that he asked him for a consent election. 

Q. Did he tell you anything else concerning that call? 
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Mr Talent: I object to this line of questioning od 
the grounds that it is matter of reporting from ^ 
superior to an inferior. 

Trial Examiner Downing: What is the purpose ojf 
the questioning? 

Mr. Fox: It is offered for the purpose of establishj- 
ing the fact that Mr. Gilbert told that he had a call. 

Mr. Talent: He has already said that. I don’t se^ 
why we have to go into the content. 

Trial Examiner Downing: The evidence will be 
received but limited to the purpose offered only. 

Mr. Talent: For that purpose I have no objection. 

Mr. Fox: If Counsel is willing to stipulate I will 
be willing to forego the testimony. 

Q. (by Mr. Fox) Did Mr. Gilbert tell you concerning 
the second telephone conversation on Friday, Septembe^ 
24th? A. Yes, he told me about that. 

Q. What did he tell you about that conversation | 
408 A. He told me that the representative of the Board 

called him to make arrangements and details for ad 
interview to arrange for an election. 

Mr. Talent: Mr. Examiner, I would like to know’ i^ 
this is for the same limited purpose? 

Trial Examiner Downing: Is that the purpose? 

Mr. Fox: That is the purpose. 

Trial Examiner Downing: Same ruling. 

Q. (by Mr. Fox) Mr. Southerland, I show you Rej 
spondent’s Exhibit No. 4 and ask you if you recognize it} 
A. Yes. 

Q. What is it? A. It is a letter from the office of thq 
A F. of L., Mr. Earl Britton, Organizer, Columbia, Soutlj 
Carolina. 

Q. What is the date on that letter? A. September 23rdj 

Q. To whom is it addressed ? A. Mr. S. C Gilbert. 

Q. And whose signature appears at the bottom of thi^ 
letter? 
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Trial Examiner Downing: Mr. Fox, is it necessary 
to go into detail? 

Q. (by Mr. Fox) Can you state when that letter was 
received by Mr. Gilbert? A. On the morning of Sep¬ 
tember 24th. 

Q. Were you present at the plant on Thursday, 

409 September 30th, 1948? A. Yes. 

Q. Do you recall any discussion which occurred 
on that day? A. Yes. I was there at a conference. 

Q. What time "was the conference? A. Ten o’clock, 
around ten. 

Q. Who was present? A. Mr. Mark Patterson, the Na¬ 
tional Labor Relations Board, Mr. Joseph Jacobs— 

Q. Who is he? A. United Textile Workers of America, 
A. F of L., and Mr. Fox and myself. 

Q. Mr. Fox, the company’s counsel? A. The Company’s 
counsel. 

Q. Will you please state what happened at the con¬ 
ference? A. Well, we, arrangements were largely handled 
by our Counsel and Mr. Patterson and there was some 
doubt in our Counsel’s mind as to whether we fell within 
the scope of interstate commerce and it was also some 
doubt in his mind as to whether the Board had sufficient 
cards to ask for an election. 

Mr. Talent: Mr. Examiner, I am going to inter¬ 
rupt for the moment. The question is characterizing 
evidence as to whether there was any doubt in the 
Counsel’s mind. I think he should testify as to what 
happened, what statements -were made and so forth, 

I don’t think he should be going into any doubts 

410 in Counsel’s mind. 

Trial Examiner Downing: I agree with you that 
characterization would be without fact. 

Q. (by Mr. Fox) Mr. Southerland, as far as you are 
able, try to not characterize statements, rather state w T hat 
was said, who said it and what was done. A. I’m sorry. 


Q. That’s quite all right. You’re not supposed to be ah 
expert witness. A. There was between our counsel an<ji 
Mr. Patterson something said that he had the cards bu|t 
wasn’t allowed to show them. 

Q. Did anybody ask to see the cards? A. Yes, our at¬ 
torney, Mr. Fox. 

Q. What was the occasion of asking to see the cards f 
A. To best their genuineness and see if they were genuin^ 
and signed. There was some question raised by our at¬ 
torney as to it. 

Q. Did the attorney state that he didn’t know whethe^: 
there were a sufficient number of cards to justify an elecf- 
tion? A. Well, I thought I answered that, Mr. Fox, a min} 
ute ago, but that is correct. 

Q. Did Mr. Patterson have possession of the cards? 
A. He said he did. 

. Q. Did he show them to you or to the company’s atj- 
torney? A. No. 

411 Q. Was he asked to show them? A. Yes. 

Q. What did he say? When he refused to shovjr 
them? A: He said it wasn’t a practice of the Board. 

Q. Did the company agree to a consent election at th^ 
conference ? A- Tentatively. 

Q. Will you please explain? A. Based on counsel’s rej- 
quest to look up a point of law pertaining to interstate 
commerce. 

Q. Was the date set for the election? A. Yes. 

Q. What was that date? A. October 19th. 

Q. About how long did the conference take altogether]? 
A. About an hour. 

Q. Did either Mr. Jacobs or Mr. Patterson make any menL 
tion concerning a demand made by the Union to bargai^i 
with the company? A. (No response). 

Q. Do you understand the question? A. I don’t knoW 
whether I do. 

Q. Let me rephrase it. Did Mr. Jacobs say anything at 
that conference with respect to his having made a deman^l 
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upon the Company to bargain with the Union? A. I be¬ 
lieve he said that he did. 

412 Mr. Fox: I don’t know if the witness understands. 
Trial Examiner Downing: Did wffiat? 

The Witness: Said he had sufficient cards to. 

Trial Examiner Downing: To -what 
The Witness: Ask for an election. 

Trial Examiner Downing That wasn’t the question. 
Mr. Fox: Will the Reporter read the question? 

(The Reporter read the question as follows: “Did 
either Mr. Jacobs or Mr. Patterson make any mention con¬ 
cerning a demand made by the Union to bargain with the 
Company?”) 

Q. (by Mr. Fox) —demand as to bargaining wdth the 
company concerning -wages, hours, and so forth? A. Oh, 
no, no. 

Q. Did Mr. Patterson make reference to any demand 
made by the Union with reference to wages, hours, working 
conditions? A. No. 

Q. Was any statement or comment made by either Mr. 
Jacobs or Mr. Patterson concerning the fine cooperation 
of the Company and Counsel at that meeting? A. Yes, 
both seemed delighted that everything went off so smoothly. 
As we broke up, they thanked us for our cooperation. 

Q. Has Mr. Jacobs to your kno-wledge, or any repre¬ 
sentative of the Union ever made demands upon the com¬ 
pany to bargain wfith the union concerning wages, hours, 
or working conditions? A. No. 

413 Q. Has any employee of the company at any time 
ever asked the Company to bargain with the Union 

concerning wages, hours, working conditions? A. No. 

415 Q. Mr. Southerland, how long ago was work com¬ 
menced on the actual physical construction of the 
canteen? A. Early in 1947. 

416 When was the building itself, which is now the 



canteen completed? A. The canteen is, the building itself 
was completed in about June. 

Q. June of what? A. 1948. 

Q. Was that room originally intended and built speci¬ 
fically to be a canteen? A. Yes, sir. 

Q. Did the employees know that room was going to be 
a canteen? A. Generally, it was certainly talked all over 
the mill and I assume everyone knew it. We didn’t put 
a bulletin on the board to that effect. 

Q. Was it talked about and known by the employees 
that it was going to be a canteen prior to September 19, 
1948? A. Yes. 


Q. When was the canteen finally opened and used as a 
canteen? A. To the best of my recollection, in January. 
Q. 1949? A. Yes. 

Q. Why was it not opened sooner? A. We couldn’t get 

the equipment. We couldn’t get delivery of it. 

# * * • * * # # « • 


447 Q. Well, didn’t you testify on direct examination 

that a great deal of discussion was going on Ot 
the plant at the time about rotation? A. No, sir, I sa)d 
rotation had been a problem with us for a long time, n<j>t 
with anybody on the first shift but the second. 

Q. Wasn’t there a great deal of discussion at that tirrje 
at the plant about the Union? A. Not to my knowledgie, 
I don’t know. 

Trial Examiner Downing: You knew that after Sep¬ 
tember 24? 

The Witness: Yes, sir-no, sir, I didn’t actually 

know it, I surmised as much, but I didn’t know it. 

Trial Examiner Downing: Didn’t you previously 
refer to the campaign? 

The Witness: That was October 7, until we g<j>t 
notice, that was the period I was speaking of then. 

Q. (by Mr. Talent) All right, Mr. Southerlan<ft, 
I believe you testified there had been consideration 
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of rotation for quite some time, is that correct? A. I 
didn’t get the question. 

Q. I believe you testified you and Mr. Gilbert had been 
considering rotation at the plant for quite some time? A. 
Well, we had thought of it since we started back to work. 

Q. Had you thought of it before you started back to 
work? A. No, sir, we had bigger problems than that. 
There wasn’t sufficient employees to put it in. ! 

Q. You mean to say you never had sufficient number of 
employees to put in rotation? A. Not since 1941. 

Q. How many employees are there now? A. Sixty , 
four or sixty five. 

Q. How many employees did you have in 1946? A. A 
hundred and seven, I think. 

Q. As a matter of fact, you had more employees then , 
than now? A. That is right. 

Q. And yet you say at that time you didn’t have enough 
employees to consider rotation? A. We were only run¬ 
ning two shifts in 1946. 

Q. At that time the people on the second shift were 
interested in working on the first shift? A. Yes, sir. 

Q. When did you introduce shift differential 

449 you were talking about? A. I couldn’t answer that, 

I just don’t know, but I believe it w-as sometime \ 
after the first of the year of 1948. j 

Q. What was the method of compensation of employees 
prior to that time? A. The same rate. 

Q. What was that rate? A. I don’t recall. 

* # * * * # # * * • 

Q. Calling your attention to the canteen, I believe you 
stated that the physical construction of the canteen began 
early in 1947? A. The building in general. 

450 The whole building? A. Not all around, additions 
to it, part of the old original building, the second i 

story part. , 

Q. When was the addition finished? A. Late in 1947 or i 
early in 1948. 


Q. The canteen was fininshed in 1947, wasn’t it? A. jNo, 
sir that was- 

Q. I’m talking about the room in which the canteeil is 

located? A. No, the place was started- 

Q. When was it finished? A. I don’t remember the e^act 
date, I think we had the plaster in March 1948. 

Q. And when was the order for equipment put in? A. I 
don’t recall. Mr. Gilbert handled that and I don’t remem¬ 
ber the date. 

Q. WTien did you get delivery of the equipment? A. jWe 
got part of it in early fall, part in October, I think we igot 
some in October, we didn’t get it actually finished up upntil 
in December 

Q. When was the first time that the people had bjeen 
advised of the plans for a canteen? A. I don’t recall] 

Q. Wasn’t it after the Union organizational campajign 
had been started? A. I believe it was before that. Wjhen 
the building started, peopele generally knew what it tvas 
for. 

451 Q. And how had these people been informed? i A. 
I couldn’t answer that. 


Q. Did the Company tell them in any way? A. The Com¬ 
pany didn’t officially tell them. 

Q. Did the Company advise them in any way about test 
periods at that time that were about to come to them? i A. 
The first of the rest periods was announced in the statem[ent 
by Mr. Gilbert. 

Q. Those statements that were read to the employees 
you are talking about? A. Yes, sir. 

Trial Examiner Downing: Do you know when the 
decision was made to give those rest periods? 

The Witness: No, sir, I don’t. I can’t name the dlate, 

| 

but we had planned to do that when we had a canteen. 

Trial Examiner Downing: Well, from your testi¬ 
mony the canteen was operating, it was finally finished 
in the summer? 
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The Witness: That is when the equipment came. 
Trial Examiner Dowming: How were you announc¬ 
ing rest periods, or why were you announcing rest 
periods in October since you didn’t have the equip¬ 
ment essential to the operation of the canteen? 

The Witness: We were supposed to have the equip¬ 
ment we were promised the equipment and got some 
of the tables and chairs. 

452 Q. (by Mr. Talent) You say you got some of the 
tables and chairs in October? A. Some in October. 

Q. Were they in the canteen at the time? A. Yes, sir. 
Q. Were they used during the election? A. I believe 
they were in there at the election. 

Q. How many tables and chairs were there? A. I don’t 
recall if we got tables and chairs just before or shortly 
thereafter but I know they were delivered around about 
that time. 

**#•*##*#• 

457 Q. Mr. Southerland, how long has Joy Silk Mills 
been paying an increased rate of pay to employees 
on the second and third shift? A. I don’t have that record 
in mind. 

Q. I don’t think you understand the question? A. I just 
don’t know. 

Trial Examiner Downing: May I also point out that 
the Company records and presumably Mr. Carpenter’s 
testimony will fix it exactly? 

Mr. Kenney: No further questions. 

• •••**•••• 

556 K. F. Carpenter, a witness called by and on behalf 
of the Respondent, being first duly sworn, was ex¬ 
amined and testified as follows: 

• *•••*#•*• 

580 Q. (by Mr. Fox) Mr. Carpenter, is there a dif¬ 
ferent rate of base pay given to persons on the 
second and third shifts, or is there a shift differential? 
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A. Yes, sir; there is a shift differential for workers <^n 
the second and third shifts as compared with those <jm 
the first shift. 

Q. Do you know how much that is? A. Yes, sir. 

Q. How much is it? A. It is five cents per hour. 

A. So that in the course of rotation an employee’s phy 
would be different every third week, even though sl)ie 
might have worked the same number of hours? A. Th^t 
is correct. 

Q. The first shift; they do not get that extra five cents 
an hour? A. Yes, sir. 

Q. How long has that been effect at the mill to 
581 your knowledge? A. It has been effect certainly 
after 1941 and before 1946, April of 1946. 

Q. Why do you fix the date April of 1946? A. Because 
I came back from the armed service in April of 1946 ar[d 
it was in effect. 

** #*##### 

621 Trial Examiner Downing: I have some I woujd 
like to ask Mr. Carpenter. 

Q. I would like to ask you this question, Mr. Carpenter? 
A. Yes, sir. 

Q. You spent all of your working time in the employ <j>f 
Joy Silk Mills and Premium Knitting Mills? A. Yes, sir. 

Q. Approximately how is your time apportioned bje- 
tween your duties for the two companies? A. Sir, if tljie 
Premier Knititng Mills is running, I believe that I woujd 
spend about forty per cent for it say, and sixty per ceijit 
for the Joy Silk Mills. That is shaving it pretty close jif 
they are not running and that would be the case aboi|it 
half of the time. 

Q. You say if it is not running, how would your time l]>e 
apportioned between them in that event? A. Wejl, 

622 the Premier Knitting Mills have not been running 
for about half of the time, and in that period I 

probably spend about twenty per cent of my time fbr 
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Premier, for there are still some routine duties to perform 
over there even tho they are not running, and spend the 
other seventy-five or eighty per cent at Joy Silk Mills 
work. 

Q. Was Premier Knitting Mills running in September 
and October of last year? A. Very, very little, sir, very 
little if any. We had a very bad fall. 

Q. Is it not a fact, Mr. Carpenter, that your salary is 
apportioned approximately two-thirds to Premier Knitting 
Mills and one-third to Joy Silk Mills? A. It is not pre¬ 
cisely that, sir, but it is substantially that proportion. 

Q. It is approximately that? A. Substantially that; yes, 
sir. 

Q. Then I take it your salary is not apportioned to the 
amount of time you spend for the duties you perform for 
the two companies ? A. One could draw that conclusion, sir. 

Filed Dec 1 1949 

IN THE UNITED STATES COURT OF APPEALS FOR THE 
DISTRICT OF COLUMBIA CIRCUIT 

No. 10433 

Joy Silk Mills, Inc., a corporation, Petitioner , 

v. 

National Labor Relations Board, Respondent. 

Stipulation Establishing Certain Facts as Found by Trial 
Examiner in His Intermediate Report. 

It is hereby agreed and stipulated by and between the 
parties hereto, through their attorneys, that the following 
facts, as found by Trial Examiner George A. Downing, in 
his Intermediate Report and Recommended Order, filed 
with Respondent in the administrative proceeding below, 
are admitted for purposes of review in this Court. 

Petitioner is and has been for many years a corporation 
duly organized under and existing by virtue of the laws of 
the State of South Carolina, with its principal office and 
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place of business at Hartsville, where it is now and has bebn 
continuously engaged in the business of contracting with 
respect to the processing of yarn and thread, i.e., the twitt¬ 
ing, throwing, and other processing of yarn and thread. Sin 
the course and conduct of its business operations for a pe¬ 
riod commencing January 1, 1948, and ending December 
31, 1948, which period is representative of all times mate¬ 
rial herein, petitioner received raw materials, consisting 
principally of rayon and silk yarn valued in excess of 
$250,000, 100 percent of which value was purchased, deliv¬ 
ered, and transported in interstate commerce from a)id 
through states other than the State of South Carolina, to 
its plant at Hartsville. During said period petitioner proc¬ 
essed finished products consisting principally of rayon ajid 
silk thread valued in excess of $250,000, 100 percent of 
which value was sold, shipped, and transported in inter¬ 
state commerce to and through states other than the Sta(te 
of South Carolina, from its said plant. 

Petitioner conceded for the purposes of this proceeding 
that it is engaged in commerce within the meaning of tfcie 
Act, and the undersigned finds that it is so engaged. 

United Textile Workers of America, affiliated with the 
American Federation of Labor, is a labor organization Ad¬ 
mitting to membership employees of petitioner. 

Petitioner operated a small but modern plant located at 
Hartsville, South Carolina. It normally employed from 50 
to 60 employees, divided among 3 shifts. The pay roll elid¬ 
ing September 18, 1948, contained the names of 52 em¬ 
ployees. They were divided approximately as follows: 25 
on first shift, 7 a.m. to 3 p.m.; 17 on second shift, 3 p.m. to 
11 p.m.; and 10 on the third shift, 11 p.m. to 7 a.m. Its man¬ 
aging officers were S. C. G-ilbert, president, and H. P. South¬ 
erland, general manager, and its plant superintendent 
Raymond Russell. Petitioner concedes that they and Wpl- 
lie G. Cassidy, foreman, and Elsie Clyde McCaskill, foj*e- 
lady, were supervisors within the meaning of the Act. 

Gilbert and Southerland occupied separate offices at tjhe 
front of the plant building. A third office adjoining theirs 
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and also adjoining the reception room or office lobby was 
occupied by K. F. (Fred) Carpenter, petitioner’s book¬ 
keeper and sole clerical employee, whose status will later 
be discussed in detail. The main entrance into the offices 
and plant opened into the office lobby, adjacent to Carpen¬ 
ter’s office, but the employees entered the plant by a sepa¬ 
rate door which opened into the canteen. 

Concerted activities arose spontaneously among the em¬ 
ployees on the afternoon of September 15, 1948, as a result 
of the displacement by petitioner of head foreman, Zim 
Byrd, whom the employees on the first shift requested Gil¬ 
bert to reinstate. When Gilbert did not adjust the griev¬ 
ance to their satisfaction, the employees began that evening 
the formation of a union. They obtained a supply of mem¬ 
bership cards from the president of another of the union’s 
locals and set about signing up members outside the plant 
as the third shift reported for work and as the second shift 
left. 

The next morning the first shift (with possibly three or 
four exceptions) did not report for work but congregated 
outside the main entrance and continued the membership 
campaign. At Gilbert’s request the leaders conferred with 
him in the plant around 9:30 a.m. They renewed their de¬ 
mand for the reinstatement of Byrd and added for the first 
time a demand for paid vacations. Gilbert agreed to nei¬ 
ther, but in a discussion with a single leader (Bessie Chap¬ 
man) thereafter, he promised that if the employees would 
immediately come back to work (it was then about noon) he 
would pay them for a full day’s work and grant the request 
for paid vacations. The employees did not accept the offer, 
and the walk-out continued through the 16th and 17th 
(Thursday and Friday). Thirty-seven employees had 
signed membership cards through the 16th and one more 
signed on the 17th. 

On Saturday, a non-work day, Helen Watson and Bessie 
Chapman, two of the leaders, sent a message to Gilbert that 
the employees would report to work on Monday. On Sun¬ 
day evening the leaders met Gilbert at the plant at his re- 



quest to reach an understanding of the basis on which tlhe 
employees would return to work. The employees ’ griev¬ 
ances were again fully discussed and Gilbert again prom¬ 
ised paid vacations. There was no discussion of recess pe¬ 
riods, of rotation of shifts, of wages, or of the union. 

Work was resumed on Monday, all shifts reporting as 
usual. 

In the meantime the signed membership cards had been 
transmitted to the union’s State Representative, Earle ft. 
Britton, and by him to its Southern Director, Joseph 
Jacobs. 

In a conference held on September 30, petitioner tenta¬ 
tively agreed to a consent election and all arrangemenjts 
therefore were made. Its tentative consent was shortly 
made final and the election proceeded as per plan and with¬ 
out postponement on October 19. The union lost the elec¬ 
tion 32 votes to 16, 9 additional votes being challenged. 

On October 25, the union filed its protests and objections 
to the conduct of the election which were sustained in cer¬ 
tain particulars by the Board’s Regional Director, who on 
January 25,1949, in his report thereon, ordered the electiofn 
set aside and directed another election. However, on 
March 3,1949, the union, with the approval of the Regional 
Director, withdrew its representation petition without 
prejudice. 

The evidence is not in conflict that throughout the con¬ 
ferences on September 15, 16, and 19, no reference was 
made by participants on either side to “union” or “union 
activities.” There is also no evidence that Gilbert on Sep|- 
tember 19, made any threats or issued any warnings. Noif, 
even assuming the General Counsel intended to charge Gil¬ 
bert with promising benefits to refrain from union activi¬ 
ties, does the evidence sustain such a charge during the 
period now under consideration. It shows only that he 
partially acceded to the demands of his employees (macft 
during their concerted activities) to the extent of agreeing 
to grant a paid vacation. 
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On the night of September 15, the leaders in the move¬ 
ment to organize a union had gone to the plant and had 
begun signing up members as the third shift reported for 
work and as the second shift left. They operated mainly 
from Watson’s car or Chapman’s car parked on or near the 
parking lot in front of the plant. There is testimony that 
Elsie Clyde McCaskill (now conceded by petitioner to be 
a supervisor) passed by and saw them on her way into the 
plant, but there is no evidence that she learned they were 
actually organizing a union at the time. A few moments 
later Carpenter came out of the plant and spoke to the 
group, inquiring what they were trying to do by keeping the 
girls from coming into the mill on the third shift and why 
they didn’t go home and leave the second shift alone. There 
is no evidence that until Carpenter approached and put his 
inquiry he had any knowledge that the employees were ac¬ 
tually engaged in organizational activities. 

It is therefore concluded and found that petitioner did 
not, during the period from September 15 to 30, both inclu¬ 
sive, engage in acts which constituted interference, re¬ 
straint, and coercion. 

It was stipulated by the parties and is hereby found that 
all of the production and maintenance employees of the pe¬ 
titioner at its plant in Hartsville, South Carolina, except 
for clerical and office employees and guards, professional 
employees and supervisors as defined in the Act, constitute 
a unit appropriate for the purposes of collective bargain¬ 
ing within the meaning of Section 9 (b) of the Act. 

It is also found that on September 16,1948, a majority of 
petitioner’s employees in said unit had designated and se¬ 
lected the union as their representative for the purposes of 
collective bargaining with the petitioner. I therefore find 
that on September 16, 1948, the union represented a ma¬ 
jority of petitioner’s employees in the appropriate unit, 
and that said majority continued to the time of the election 
on October 19. 

On the morning of September 24, Jacobs called Gilbert 
on the long distance telephone from Atlanta. Immediately 
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following the conclusion of the call Jacobs prepared and 
filed with the Board’s Regional Office in Atlanta, a repre!- 
sentation petition which alleged among other things that 
38 employees of a unit of 45 supported the petition, thait 
the union had notified the employer of its claim that a ques¬ 
tion concerning representation had arisen, and that the em!- 
ployer had failed to recognize the union. He also filed witt 
the Board the 38 signed membership cards, all of which 
bore the following legend: 

I, the undersigned, an employee of Joy Silk Mills, IncJ, 
hereby accept membership in the United Textile Worker^ 
of America, (AFL), and authorize its representatives t<j> 
bargain for me in all matters pertaining to my wages, workj- 
ing conditions, Union obligations and all other condition^ 
of employment. 

Later in the afternoon Paul M. Patterson, Field Examif 
ner of the Board, also called Gilbert and inquired whetheif 
he would agree to a consent election. Gilbert again refused} 
stating that he wished to consult his attorney first. 

On September 30, Jacobs participated in a conference i4 
petitioner’s office with Patterson, Southerland, and Henry) 
J. Fox, petitioner’s attorney, to work out, if possible, ar J 
rangements for a consent election. Jacobs suggested t^ 
Fox that the union would be willing to agree to a cross^ 
check of membership cards rather than an election. Fox| 
declined the suggestion stating “There was a question ofj 
going into an election,” and that there was a question in) 
his mind concerning interstate commerce and he wanted to 
check into it and give a written opinion. 

Subsequent to the telephone call of September 24, Gil¬ 
bert, acting on the advice of counsel, had immediately in-l 
structed petitioner’s supervisors not to question employees 
about the union or union activities, not to threaten or 
promise, not to spy on them in any manner, and not to have 
anything to say about their activities in the mill. On Oc¬ 
tober 7, he posted a notice informing the employees of the 
election and of their right to vote freely therein. Those 
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and the other statements in the notice plainly qualified as 
free speech. 

Down to that time there is no evidence that petitioner 
was at all concerned about the outcome of the election or 
that it had endeavored in any manner to interfere with the 
choice of a bargaining representative by its employees. 

On October 12, 1948, the employees were separately as¬ 
sembled on each of the three shifts and read a lengthy writ¬ 
ten statement prepared by Gilbert. Similarly on October 
18, two separate lengthy statements were read on each 
shift. On the second and third shifts the two statements 
were read as one. Though Southerland and Russell were 
present on all the occasions, Gilbert selected Carpenter to 
read the statements for him. 

Carpenter w r as petitioner’s bookkeeper and timekeeper 
and one-man office force. He had no assistants, and no 
employees were subject to his supervision and direction. 
He had no authority to hire or fire or to recommend either. 
It has been shown that Carpenter occupied one of petition¬ 
er’s three offices, the other two of wffiich were occupied by 
Gilbert and Southerland, petitioner’s managing officials. 
Indeed, petitioner termed Carpenter’s office its “general 
office” and kept in it, not only its ordinary books and pay¬ 
roll records, but also its corporate books and records. Car¬ 
penter’s office was immediately adjacent to the reception 
room or office lobby into w T hich the general public and all 
applicants for employment entered. 

Under the physical arrangement, Carpenter met all call¬ 
ers at the plant whose business was either with Joy or with 
Premier Knitting Mills. Thus, the evidence shows that 
Premier itself occupied under a separate lease the rear por¬ 
tion of the building which housed Joy’s offices and plant; 
that two doors opened from Joy’s premises into Premier’s; 
that the general public, including applicants for employ¬ 
ment, customarily used Joy’s main entrance which opened 
into its office lobby, and that Premier’s employees used the 
canteen door entrance used by Joy’s employees. 
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Premier’s fiscal affairs were also closely interwoven with 
Joy’s, the controlling stock interests being identical, an<jl 
all except one director being the same. Though owning no 
stock in Joy, Carpenter owned 25 percent of the capital 
stock of Premier, Gilbert and Southerland also owning 2^ 
percent each. Carpenter was president of Premier and iii 
fact acted as its sole managing officer, though Gilbert wa$ 
treasurer and Southerland was vice president. Premier’^ 
official corporate books and records were also kept in petU 
tioner’s general office and in the same safe which contained 
petitioner’s. 

Carpenter also performed in the general office all neces J 
sary bookeeping and clerical work on Premier’s books and 
there met callers who had business with Premier, including! 
applicants for employment. Indeed, only Carpenter had 
authority to hire and fire for Premier. That his authority 
so to act was known among petitioner’s employees is estab¬ 
lished by the testimony of Jean Longrie (not denied by 
Carpenter) that she accompanied her sister to a conference 
with Carpenter when the sister had applied to him for a 
job at Premier, and that she knew Carpenter was the one 
to ask for a job at Premier. Longrie also testified to ob¬ 
serving Carpenter make frequent visits into the Premierj 
plant. 

Bessie Chapman testified that the morning of the election ! 
and before she voted Carpenter approached her and re¬ 
quested her to read a newspaper clipping, and she com¬ 
plied. The testimony of other witnesses, including Car- 1 
penter, establishes that the clipping was of the Westbrook 
Pegler column from the Charlotte Observer of October 19. 
Carpenter admitted that it was a distinctly unfavorable 
commentary on union leadership, being definitely uncom¬ 
plimentary to some high union officials. This provoked her 
to recite an old grievance against the company to which j 
Carpenter replied, “Why, Bessie, I thought better of you” 
and then cursed the union. Carpenter also quoted Russell 
to the effect that she was as good an operator as petitioner 
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had and told her “you could better yourself down here if 
you would try.” Capenter concluded the conversation by 
saying, “I know I can’t change your mind, there is no point 
in me standing here arguing with you,” and “I see I can’t 
do anything with you so I will talk with Henry O’Neal.” 

Carpenter’s testimony does not substantially contradict 
Chapman’s account. 

Henry D. O’Neal testified that in a conversation which 
he fixed uncertainly as the day before the election, Carpen¬ 
ter approached him at Chapman’s machine and asked him, 
“You didn’t tell me which way you were going to vote, for 
or against the union?”; that when he didn’t reply Carpen¬ 
ter at first turned away but came back and asked “you like 
your job?” 

Jean Longrie testified that the morning of the election 
Carpenter asked her to read the Pegler clipping previously 
referred to, that she did so, that it related to the president 
of the American Federation of Labor, and referred to the 
fact that he had been in prison or had taken money, that 
Carpenter then remarked that the union was being run by 
a bunch of crooks and that if the union came in Mr. Gilbert 
probably would close down the mill and they would both 
be out of a job and he needed his. 

Carpenter admitted asking Longrie to read the article, 
telling her it was another angle of the union question which 
possibly had not been presented. 

Edna Robbins testified that the day before the election 
Carpenter came up to her machine and opened a conversa¬ 
tion by stating that he was surprised that she was for the 
union, that her father (who worked elsewhere) was not a 
union man and that he didn’t think she should be a union 
girl. She hadn’t told Carpenter she was for the union and 
asked him how he knew. He said that rumors had been 
going around. 

Robert Morris testified that on the day of the election 
Carpenter came up to him in the plant and asked him how 
he was going to vote; that he replied that was his business 
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and he would vote the way he wanted to. After a discus¬ 
sion regarding Morris’ feelings towards Southerland and 
Gilbert, Carpenter told him, “Don’t be going around tell¬ 
ing people how to vote.” 

Helen Watson testified that on election day around 11 
a.m. (The third shift voted from 7 to 7:30 a.m.; and tjie 
second from 2:30 to 3 p.m. and the first from 3 to 3:30 p.ni.) 
Carpenter brought to her machine the Pegler clipping pre¬ 
viously referred to. He first stated that he had talked to a 
good many of the girls and he couldn’t seem to do much 
with them; that he knew it wasn’t any use to talk to her bat 
he wanted her to see the clipping. She read it, and aftfer 
further conversation Carpenter referred to the Byrd inci¬ 
dent and stated that if he were in Gilbert’s place he would 
tell some of the employees they could quit if they wantCd 
to. In the same conversation Carpenter told her that “in 
the office they were surprised to find she was the braiiis 
behind the union movement.” 

On the morning of the election the polls were scheduled 
to open at 6:45 a.m. and the election was being conducted 
by Rev. M. V. Shean (referred to throughout as Father 
Shean) as agent of the Board. Watson had been selected 
as the union’s observer or representative, with Chapman 
as an alternate, and Carpenter as petitioner’s observer <t>r 
representative. Watson met Moseley, Finch, Chapman, 
and Father Shean at the plant around 6:10 a.m. and in a 
few minutes Carpenter arrived and let them in the ma}n 
entrance into the office lobby and they went on into tl)ie 
canteen. The canteen door (the normal employee entrancC) 
had been locked in order to prevent first shift arrivals frojn 
interfering with third shift voting, but Moseley, who w^s 
there to inspect the voting premises for the union, had npt 
understood the arrangement. In a few moments some Cl 
the first shift arrivals having rattled the door knob, Mose¬ 
ley began inquiring why the door was locked, directing hjis 
inquiries to Father Shean. Carpenter heatedly intervene^, 
exclaiming, “Moseley, who are you to tell anyone what |to 
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do? You have no damn right in here,” taking off his 
glasses. Carpenter conceded that his remarks, though not 
an order, were in effect an invitation to leave the premises. 
Moseley endeavored to justify his presence and Father j 
Shean intervened and broke up further exchanges. 

Moseley and Finch immediately left the plant and went 
to their cars, but Carpenter followed them outside and re¬ 
newed his argument. He stated that they should get into 
a decent profession since they were certainly not in one, 
that they “hadn’t any damn business interfering with the 
operations of our plant” and that they were “just as red 
as Joe Stalin.” After several minutes argument Carpen¬ 
ter also stated, “before we will see the union come in here 
we will burn the goddamned plant down and throw the key 
away and the employees here know that we will do it.” 
Carpenter denied only making the last quoted statement. 
No employees heard the conversation outside the plant and 
there is no evidence that it was communicated to any of 
the employees either before or after the election. Watson 
and Chapman heard the conversation in the canteen. It is 
concluded and found that the happenings on the occasions 
above referred to were substantially as testified to by the 
witnesses for the General Counsel. 

Jean Longrie testified that on the morning of the election 
Russell asked her why she had suddenly become interested 
in the union and she told him she had a right to be. After 
further conversation Russell added as he left her “I hope 
you are satisfied.” 

Edna Robbins testified that the day before the election 
she walked up to her machine where Russell was talking 
with Ruth Segars, that Russell then spoke to her saying she 
was on one side of the fence and that he was on the other 
and then proceeded to relate some of his experiences as a 
union member saying among other things that the union 
didn’t do him any good and that all he did was pay dues. 

Gwendolyn Beasley testified that on October 18, Russell 
questioned her about the union meeting at the school house 
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on Sunday, asking how many were there, what the unipn 
promised, and whether the union could give the employees 
anything he couldn’t. She told him she didn’t go to the 
meeting and he wanted to know why. She told him she for¬ 
got about it and he said, “Well, there must not have been 
anybody there, every body I have spoken to said that bo- 
body had been.” During the same conversation Russell 
told her that if the union came in it would take away the 
relationship between the employees and the petitioner, ajid 
that the employees would have to correspond with the mjill 
through the union; that he was a union member once a^d 
never got anything out of it except paid dues. 

William Chapman testified that a day or two before tjie 
election Russell asked him if he had made up his mihd 
about the way he was going to vote. Chapman replied thpt 
he had, and Russell said he “hoped it was made up the 
right way.” Russell also said that he had been in the unipn 
and didn’t like it and didn’t think it did any good and th^t 
“You can’t leave the union to become a foreman.” Russell 
added that he “had a raise coming up” for Chapman, b|ut 
if the union came in it might delay it and he might nbt 
get it. 

Vonceil (Hendrix) Holloman testified that she had moire 
than one conversation with Russell a few days before tpe 
election but was unable to state the exact number. Insofar 
as pertinent to the issues her testimony as to the conver¬ 
sations may be summarized as follows: Russell told h£r 
some of his experiences as a member of a union, said thht 
it wasn’t any good and that he wished she was on his sipe 
of the fence. He asked her if she went to the union meet¬ 
ing on Sunday night; he told her that if the employees vot^d 
for the union the union couldn’t make them lose their jobs 
but that she might lose her shift (i.e. through rotation); 
that the mill was giving the employees a vacation and fijie 
union couldn’t say they would give it to them. On cross- 
examination she admitted that during all the conversations 
he informed her she could vote as she pleased and sbe 
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added “then he told me (the union) didn’t do him any 
good.” She denied that she had asked Russell what would 
happen if the union came in and that she was afraid of 
losing her shift because of lack of seniority. 

Lois Gainey testified that when interviewed on her ap¬ 
plication for a job in December 1948, Russell told her he 
was going to need a few girls and would keep her in mind. 
Then he asked her what she thought of a textile union and 
she said she didn’t know enough about unions to express 
her mind one way or the other. She was hired shortly 
thereafter. Russell did not testify to the incident. Peti¬ 
tioner in its brief concedes that Gainey’s testimony is ac¬ 
curate. 

It is concluded and found that the incidents occurred 
substantially as testified to by the General Counsel’s wit¬ 
nesses. 

Counsel for the petitioner, on or about March 10 and 11, 
1949, submitted a questionnaire to a substantial number of 
petitioner’s employees employed during the months of Sep¬ 
tember and October, 1948. Counsel prepared the question¬ 
naire in the course of preparation and investigation of the 
facts alleged in the complaint. Before preparing the ques¬ 
tionnaire petitioner’s counsel called the Board’s Regional 
Director in Atlanta by telephone and informally requested 
the Chief Law Officer of the Region for a more definite 
statement of facts in order to prepare petitioner’s defense 
in the hearing. This request was refused whereupon peti¬ 
tioner’s counsel filed a motion for a more definite state¬ 
ment on the same basis and also filed its answer. The mo¬ 
tion was referred to the Trial Examiner and was granted 
in part but the requested information was not furnished 
petitioner under the Trial Examiner’s order until the morn¬ 
ing of March 22,1949, at the start of the hearing. 

The questionnaire was submitted to and answered by the 
employees of the petitioner under the following circum¬ 
stances : 
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They were interviewed in the canteen in groups of fr<j>m 
four to eight employees on company time. Counsel intro¬ 
duced themselves by name to the employees and advisjed 
them that they represented the company as attorneys. Tl^ey 
told the employees the purpose of the questionnaire wh^ch 
was to be given them was to enable counsel to prepare tjhe 
company’s defense in the hearing that was to take place ^n 
March 22. The employees were advised that the filling c|ut 
of the questionnaire was completely voluntary and that 
there would be no reward, no promises, threats, or coercion 
of any kind connected with the filling out of the question¬ 
naire. They were advised that they were free to leave the 
canteen at that point even before the questionnaires w4re 
handed to them. They were advised that they could orjait 
the answer to any question or all of the questions afjer 
reading them over. They were asked not to answer ahy 
question if they didn’t understand it thoroughly. 

They were requested to ask counsel concerning the mean¬ 
ing of any words, phrases, or statements which were con¬ 
tained in the questionnaire that they did not understand. 
They were requested to answer each question truthfully if 
they answered it and to state the facts whether they thought 
them unfavorable to the company or not. They were Re¬ 
quested not to compare answers to the questionnaire amohg 
themselves, to give independent answers in accordance wjth 
the facts as each understood them to be. They were re¬ 
quested not to answer questions by conjecture and to state 
only facts of which they were certain. 

They were advised that they had a right to engage in 
union activities prior to the election, and for that matter 
at the present or any time in the future. They were also 
told that the company had no right to interfere with th^ir 
union activities in any manner. 

At that point the employees were asked whether all the 
foregoing statements were clear to each of them and 
whether any of them had any questions to ask concerning 
their rights in connection with the filling out of the quRs- 
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added “then he told me (the union) didn’t do him any 
good.” She denied that she had asked Russell what would 
happen if the union came in and that she was afraid of 
losing her shift because of lack of seniority. 

Lois Gainey testified that wdien interviewed on her ap¬ 
plication for a job in December 1948, Russell told her he 
was going to need a few girls and wmuld keep her in mind. 
Then he asked her w T hat she thought of a textile union and 
she said she didn’t know enough about unions to express 
her mind one way or the other. She was hired shortly 
thereafter. Russell did not testify to the incident. Peti¬ 
tioner in its brief concedes that Gainey’s testimony is ac¬ 
curate. 

It is concluded and found that the incidents occurred 
substantially as testified to by the General Counsel’s wit¬ 
nesses. 

Counsel for the petitioner, on or about March 10 and 11, 
1949, submitted a questionnaire to a substantial number of 
petitioner’s employees employed during the months of Sep¬ 
tember and October, 1948. Counsel prepared the question¬ 
naire in the course of preparation and investigation of the 
facts alleged in the complaint. Before preparing the ques¬ 
tionnaire petitioner’s counsel called the Board’s Regional 
Director in Atlanta by telephone and informally requested 
the Chief Law Officer of the Region for a more definite 
statement of facts in order to prepare petitioner’s defense 
in the hearing. This request was refused whereupon peti¬ 
tioner’s counsel filed a motion for a more definite state-, 
ment on the same basis and also filed its answer. The mo¬ 
tion was referred to the Trial Examiner and was granted 
in part but the requested information was not furnished 
petitioner under the Trial Examiner’s order until the morn¬ 
ing of March 22, 1949, at the start of the hearing. 

The questionnaire was submitted to and answered by the 
employees of the petitioner under the following circum¬ 
stances : 
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They were interviewed in the canteen in groups of from 
four to eight employees on company time. Counsel intro¬ 
duced themselves by name to the employees and advisid 
them that they represented the company as attorneys. They 
told the employees the purpose of the questionnaire which 
was to be given them was to enable counsel to prepare tie 
company’s defense in the hearing that was to take place On 
March 22. The employees were advised that the filling out 
of the questionnaire was completely voluntary and that 
there would be no reward, no promises, threats, or coercion 
of any kind connected with the filling out of the question¬ 
naire. They were advised that they were free to leave tie 
canteen at that point even before the questionnaires wete 
handed to them. They were advised that they could onlit 
the answer to any question or all of the questions aftfcr 
reading them over. They were asked not to answer ahy 
question if they didn’t understand it thoroughly. 

They were requested to ask counsel concerning the mean¬ 
ing of any words, phrases, or statements which were con¬ 
tained in the questionnaire that they did not understand. 
They were requested to answer each question truthfully if 
they answered it and to state the facts whether they thought 
them unfavorable to the company or not. They were re¬ 
quested not to compare answers to the questionnaire among 
themselves, to give independent answers in accordance wilh 
the facts as each understood them to be. They were re¬ 
quested not to answer questions by conjecture and to state 
only facts of which they were certain. 

They were advised that they had a right to engage in 
union activities prior to the election, and for that matter 
at the present or any time in the future. They were al^o 
told that the company had no right to interfere with their 
union activities in any manner. 

At that point the employees were asked whether all tie 
foregoing statements were clear to each of them and 
whether any of them had any questions to ask concerning 
their rights in connection with the filling out of the quds- 
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tionnaire. Counsel then read each question aloud and asked 
each employee if the question was clear to him. Thereupon, 
each employee filled out his questionnaire independently 
and without assistance of counsel. 

Each employee signed each page of the questionnaire and 
the certification at the end of the questionnaire to the effect 
that the answers were given voluntarily. The signature of 
each employee was witnessed by another employee who was 
present at the time the questionnaire was signed. Each 
employee was requested to read the questionnaire and his 
answers over again before finally giving the questionnaire 
to the petitioner’s counsel. 

After the questionnaires were filled out each employee 
was again advised of the purpose of the questionnaire and 
asked whether he understood his answers thereto were vol¬ 
untary. After the employees finished reading the question¬ 
naire they were requested to ask other employees in their 
departments to come into the canteen in groups of four and 
five employees, and they were asked or told by the super¬ 
visors to go down to the canteen which they did. There 
is no evidence that any of petitioner’s officers or supervisors 
were present during the interviews. 

The questionnaire contained 28 questions including a 
number which the General Counsel and the union contended 
at the hearing w r ere outside the scope of the issues framed 
by the pleadings, exceeded the permissible scope of trial 
preparations, and constituted an unfair labor practice. 

Henry J. Fox 
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Attorney for Respondent 


Dated: November 29,1949 




BRIEF FOR PETITIONER 
in Support of 

Petition for Review oi and to Set Aside 
an Order of the National Labor Relations Board 


IN THE 

United States Court of Appeals 

For the District of Columbia Circuit 


No. 10,433 


Joy Silk Mills, Inc., Petitioner, 

v. 

National Labor Relations Board, Respondent . 


Henry J. Fox, 

James F. Kenney, 

1002 Ring Building, 
Washiifgt*^' $'#]>£ C-./s : oi A 
Attorneys for Petitioner 


Of Counsel: 

Posner, Berge, Fox and Arent 
1002 Ring Building 
"Washington 6, D. C. 



CLEk;< 


Press of Byron S. Adams, Washington, D. C. 






1 


INDEX. 


Page 

Definitions . lj 

Jurisdictional Statement . 2| 

Statement of Case. 3 

I 

1. Petitioner’s Position on Questions Involved. 3 

2. The Business of Petitioner. 4 


3. Proceedings Before National Labor Relations 

Board . 

4. Facts Upon Which the Board Order is Based_ 

a. Bargaining History and Initial Union Activities 

b. Circumstances Relating to Union’s Request for 


Recognition 


c. The Election Arrangements, Pre-Election Events 

and the Election . 9 

d. Counsel’s Preparation for Hearing. 121 

Statute Involved . 15 

Statement of Points . 16 

Summary of Argument . 16 


Argument 


I. The Board’s Conclusion That Petitioner Refused 
to Bargain with the Union in Violation of Sec¬ 
tion 8(a)(5) of the Act is Erroneous Because 
the Findings on Which It Is Based Are Not Sup¬ 
ported by Substantial Evidence. 20 

A. The Union did not request Petitioner to bar¬ 

gain when it asked for recognition on the 
Long Distance Telephone. 20 

B. The Board’s Finding that Petitioner did not 

have a good faith doubt of the Union’s ma¬ 
jority on September 24 ignores the direct 
contrary evidence in the record in favor of 
speculative and conjectural inferences, with¬ 
out factual basis. 22 



















11 


Index Continued. 


Page 

II. The Board’s Conclusions that Petitioner’s Ref¬ 
erence to Rest Periods and to Shift Rotation are 
Coercive are Erroneous Since both Statements 
Are Privileged Under the Act. 31 

III. Counsel’s Prehearing Inquiries Among Petition¬ 
er’s Employees Did Not Violate Section 8(a)(1) 
of the Act Because They Were Pertinent to the 
Allegations of the Complaint and Necessary to 
Enable Counsel to Prepare an Adequate Defense 34 


Conclusion . 39 

Appendix of Statutes. 40 


CITATIONS. 

Cases : 

A. E. Staley Mfg. Co. v. N.L.R.B., 117 F. 2d 868 (7t,h 

Cir. 1941) .23,25 

Andrew Jergens Company, 27 N.L.R.B. 521 (1940).. 20 

Art craft Hosiery Company, 78 N.L.R.B. 333 (1948) 

23, 25 

Ballston-Stillwater Knitting Co. v. N.L.R.B., 98 F. 2d 

758 (2nd Cir. 1938). 30 

Boeing Airplane Company v. N.L.R.B., 140 F. 2d 423 

(10th Cir. 1944). 30 

Chamberlain Corporation, 75 N.L.R.B. 1188 (1948) 

23, 25 

Consolidated Edison Companxj of New York, Inc. v. 

N.L.R.B., 305 U. S. 197 (1938)... 24 

Continental Southern Corporation, 83 N.L.R.B. No. 

100 (1949). 30 

Eastern Coal Corporation v. N.L.R.B., 176 F. 2d 131 

(4th Cir. 1949) . 28 

General Box Co., 82 N.L.R.B. 678 (1949) . 30 

Interlake Iron Corp. v. N.L.R.B., 131 F. 2d 129 (7th 

Cir. 1942) . 24 

International Association of Machinists v. N.L.R.B., 

110 F. 2d 29, 71 App. D. C. 175 (1939). 25 

J. C. Penney Co., 86 N.L.R.B. No. 109 (1949). 30 

Joseph Solomon, 84 N.L.R.B. No. 29.21,22 

Killefer Manufacturing Corporation, 22 N.L.R.B. 484 
(1940) . 


22 

















Index Continued. 


Pa$e 

Locomotive Finished Material Co., 52 N.L.R.B. 922 

(1943) . 32 

May Department Stores Co., 70 N.L.R.B. 94 (1946).. ^5 
N. <& W. Overall Co., Inc., 51 N.L.R.B. 1016 (1943).. 315 
N.LJR.B. v. Austin Co., 165 F. 2d 592 (7th Cir. 1947) 24 

N.L.R.B. v. Burke Machine Tool Co., 133 F. 2d 618 

(6th Cir. 1943) . 2J) 

N.L.R.B. v. Chicago Apparatus Co., 116 F. 2d 753 

(7th Cir. 1940) ... 24 

N.L.R.B. v. Columbian Enameling & Stamping Com¬ 
pany, 306 U. S. 292 (1939) ... 20 

N.L.R.B. v. Consolidated Machine Tool Corporation, 

163 F. 2d 376 (2nd Cir. 1947), cert. den. 332 U. S. 

824 . 36 

N.L.R.B. v. Empire Furniture Corp., 107 F. 2d 92 

(6th Cir. 1939) . 24 

N.L.R.B. v. Ford, et al., 170 F. 2d 735 (6th Cir. 1948) 38 

N.L.R.B. v. Harris-Woodson Co., Inc., 162 F. 2d 97 

(4th Cir. 1947). 3£ 

N.L.R.B. v. May Department Stores Co., 154 F. 2d 

533 (8th Cir. 1946) . 24 

N.L.R.B. v. Mt. Clemens Pottery Co., 147 F. 2d 262 

(6th Cir. 1945). 30 

N.L.R.B. v. Pick Manufacturing Company, 135 F. 2d 
329 (7th Cir. 1943) 24 

N.L.R.B. v. Reminqt on-Rand, 94 F. 2d 862 (2nd Cir. 

1938) . 24 

N.L.R.B. v. Sands Manufacturing Co., 306 U. S. 332 

(1939) . 20 

N.L.R.B. v. Sheboygan Chair Co., 125 F. 2d 436 (7th 
Cir. 1942) 23 

N.L.R.B. v. Trojan Powder Co., 135 F. 2d 337 (3rd 

Cir. 1943) . 35 

N.L.R.B. v. West Kentucky Coal Co., 152 F. 2d 198 

(6th Cir. 1945). 32 

North Electric Mfg. Co. v. N.L.R.B., 123 F. 2d 887 

(6th Cir. 1941), cert. den. 315 U. S. 818. 24 

Peter J. Schweitzer, Inc. v. N.L.R.B., 144 F. 2d 520, 

79 U. S. App. D. C. 178 (1944) .31, 32,33, 34 

Pure Oil Co., 62 N.L.R.B. 1039 (1945) . 3^ 

Reliance Manufacturing Company v. N.L.R.B., 125 
F. 2d 311 (7th Cir. 1941). 2q 
























IV 


Index Continued. 


Page 

Roanoke Public Warehouse, 72 N.L.R.B. 1281 (1947) 

23 25 

South Texas Coaches, Inc., 22 N.L.R.B. 502 (1940).. * 20 
Wyman-Gordon Co. v. N.L.R.B., 153 F. 2d 480 (7th 
Cir. 1946) . 25 

Statutes : 

National Labor Relations Act, Act of July 5, 1935, 
c. 372, § 1, 49 Stat. 449, 29 U.S.C. § 151, et seq. 
(1946), as amended bv Labor Management Rela¬ 
tions Act, 1947, Act of June 23,1.947, c. 120, Title I, 

§ 101, 61 Stat. 136, 29 U.S.C. § 151, et seq. (Supp. 
1948): 


Section 2(6) . 2,4 

Section 2(7) . 2, 5 

Section 7. 2 

Section 8(a) (1) .2-5,15 

Section 8(a)(5) .2-5,15 

Section 9(a) . 17 

Section 9(c)(1)(B) . 28 

Section 10(e) . 2 

Section 10(f) .2,24 


Miscellaneous : 

Canons of Ethics, American Bar Assn., Canon 39 ... 35 

House Conference Report 510, SOtli Cong., 1st Sess. 
(Final Report on Labor-Management Relations 
Act, 1947), pp. 53-55 . 30 













IN THE 


United States Court of Appeals | 

For the District of Columbia Circuit. 


No. 10,433 


Joy Silk Mills, Inc., Petitioner, 


National Labor Relations Board, Respondent . 


BRIEF FOR PETITIONER 
IN SUPPORT OF 
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BOARD 


DEFINITIONS 

j 

For purposes of convenience and brevity, the following 
terminology is employed throughout this brief: 

The terms “Petitioner” and “Respondent” mean Joyj 
Silk Mills, Inc., a South Carolina corporation. 

The term “Union” means United Textile Workers of 
America, affiliated with the American Federation of Labor. 

The term “Act” means the National Labor Relations 
Act, Act of July 5, 1935, c. 372, § 1, 49 Stat. 449, 29 U.S.C.| 
§ 151 et seq. (1946), as amended by the Labor Management} 
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Relations Act, 1947, Act of June 23, 1947, c. 120, Title I, 

§ 101, 61 Stat. 136; 29 U.S.C. § 151 et seq. (Supp. 1948). 

The term “Board” means the National Labor Relations 
Board. 

The term “Order” means the Decision and Order of the i 
National Labor Relations Board, Dated September 13, i 
1949, of which review is sought. 

JURISDICTIONAL STATEMENT 

This is a proceeding to review an Order of the Board 
holding that Petitioner engaged in certain conduct, includ¬ 
ing a refusal to bargain collectively with the Union on and 
after September 24,1948,in violation of Sections 7,8(a)(1) 
and 8(a)(5) of the Act, and ordering Petitioner to bargain 
with the Union, upon request, and to take other affirmative ; 
action (App. 9-16). 

On February 24, 1949, the Board issued a complaint 
against Petitioner alleging that on and after September 
15, 1948, Petitioner was engaged in interstate commerce 
within the meaning of Section 2(6) and (7) of the Act and 
had committed certain unfair labor practices prohibited ( 
by the Act- (App. 4). 

Petitioner answered the complaint, admitting the juris¬ 
dictional averments thereof, but denying that it had en¬ 
gaged in the unfair labor practices alleged (App. 8). 

The Order of the Board complained of in this proceed¬ 
ing was entered September 13, 1949 (App. 9). On Septem¬ 
ber 17, 1949, Petitioner, being aggrieved and adversely 
affected thereby, filed its petition for review of said Order 
and to set it aside (App. 71). A copy of the petition was 
served on the Board by the Clerk of this Court on Septem¬ 
ber 19, 1949. On October 28, 1949, the certified record of 
the proceedings before the Board was filed in this Court. 

On October 28, 1949, the Board filed its answer to the 
petition for review- and requested enforcement of its Order 
(App. 75). 

This Court has jurisdiction of this proceeding pursuant 
to the provisions of Sections 10(e) and 10(f) of the Act. 
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STATEMENT OF THE CASE 


1. Petitioner’s Position on Questions Involved in this Case. 

The principal question involved in this case is whetheb 
Petitioner refused to bargain with the Union in violatioji 
of Section 8(a)(5) of the Act. The Trial Examiner founjl 
affirmatively that Petitioner had a good faith doubt th^t 
the Union represented a majority of its employees at thb 
time of the Union’s request to bargain on September 2% 
1948 (App. 32-34). He further found affirmatively that 
there was no evidence that Petitioner had engaged in any 
conduct in violation of the Act until shortly before thje 
consent election (App. 34). Despite these affirmative find¬ 
ings of the Trial Examiner, the Board concluded that Peti¬ 
tioner refused to bargain with the Union on September 24, 
1948, in violation of Section 8(a)(5) of the Act (App. 12). 
The Board’s conclusion is based upon two inferences. The 
first inference is that an isolated statement of Petitioner 
which violated Section 8 (a)(1) of the Act one week priolr 
to the Board election and other such conduct which 
occurred on the day before and the day of the election 
were evidence that Petitioner did not have a good faith 
doubt that the Union represented the majority on those 
dates. The second inference, drawn from the first one, is 
that Petitioner did not have a good faith doubt of thb 
Union’s majority at the time Petitioner refused to recog¬ 
nize it approximately three weeks earlier on September 24, 
1948 (App. 11, 12). It is Petitioner’s position that both in¬ 
ferences are unreasonable and do not constitute substantial 
evidence necessary to support the Board’s findings and con¬ 
clusion that Petitioner violated Section 8(a)(5) of the Aci. 
Moreover, the Union failed to make an unequivocal, e^:- 
press request to bargain as required by the Act. 

The second problem, involving privileged speech, h^s 
two aspects. (1) 'Whether Petitioner’s statement to en)i- 
ployees, shortly before the Board election, referring to ajn 
improvement in working conditions, was a violation c|f 
Section 8 (a)(1) of the Act in the light of all the cij*- 
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cumstances relating to it (App. 87-93); (2) whether a 
statement of Petitioner’s president, in response to an 
employee’s question, that Petitioner would institute a 
system of shift rotation if a majority of the employees 
voted for it, constituted a violation of Section 8(a)(1) of 
the Act (App. 115). It is Petitioner’s position that these 
statements were privileged because they related to changes 
which were part of Petitioner’s program which was con¬ 
ceived and commenced long before the advent of the Union, 
and that in any event they were promised to the employees 
regardless of the outcome of the election. 

The last question involved in this case is whether certain 
questioning of Petitioner’s employees by its counsel in the 
course of preparing for the Board hearing on the complaint 
violated Section 8(a)(1) of the Act (App. 79-81, 164-166). 
It is Petitioner’s position that the inquiries were privileged 
because the allegations of the Board’s complaint were so 
broad, vague, and indefinite that its counsel was necessarily 
compelled to interview the employees to prepare an ade¬ 
quate defense. 


2. The Business of Petitioner. 

Petitioner is a South Carolina corporation with its prin¬ 
cipal office and place of business at Hartsville, South Caro¬ 
lina. It is engaged in the business of twisting, throwing 
and other processing of its customers’ yarn and thread 
upon a commission basis. Petitioner’s small modern plant 
normally employed from 50 to 60 employees, divided among 
three shifts. Its managing officers were S. C. Gilbert, 
President; H. P. Southerland, General Manager; and Ray¬ 
mond Russell, Plant Superintendent. (App. 152, 153.) 

3. Proceedings Before National Labor Relations Board. 

On February 24, 1949, the General Counsel of the Board 
issued a complaint against Petitioner alleging that it had 
engaged in and was engaging in unfair labor practices af¬ 
fecting commerce within the meaning of Sections 2(6), 
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2(7), 8(a)(1) and 8(a)(5) of the Act (App. 4). The com¬ 
plaint was based upon an amended charge filed October 
29, 1948, by the Union and alleged in substance that on anjd 
after September 15, 1948, Petitioner, by its officers, agents, 
and employees interfered with, restrained and coerced its 
employees in the exercise of their rights guaranteed by 
Section 7 of the Act in violation of Section 8(a)(1) of tie 
Act; and that Petitioner, on or about September 23 and 
24, 1948, and thereafter, refused to bargain with the Uniqn 
which represented a majority of its employees in an appro¬ 
priate unit, in violation of Sections 8(a)(1) and 8(a)(0) 
of the Act (App. 2). 

Pursuant to notice, a hearing was held in Hartsville, 
South Carolina, on March 22 through 25, 1949, before a 
Trial Examiner designated by the Board. On May 2t, 
1949, the Trial Examiner issued an Intermediate Report 
and Recommended Order (App. 16). 

Thereafter, Petitioner filed exceptions and a brief in sup¬ 
port thereof with the Board (App. 67). The Board ren¬ 
dered its Decision and Order on September 13, 194|9 
(App. 9). 

4. Facts Upon Which the Board Order is Based. 

a. Bargaining History and Initial Union Activities. 

The first Union activity among Petitioner’s employees 
occurred in October 1946. At that time the Union initiate^ 
a representation proceeding with the Board and petitioned 
for an election to determine whether it represented a ma¬ 
jority of the employees. The election resulted in a rejec¬ 
tion of the Union by a large majority. (App. 86, 127.) 

Toward the middle of the summer of 1948 Petitioner 
lost a substantial customer and was threatened with the loss 
of others because of many defects in the quality of its work 
(App. 139). In order to correct this situation Petitioner 
employed an experienced plant superintendent on August 
15, 1948, and initiated a campaign among the employees 
which emphasized increased quality and efficiency. The^e 
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circumstances were resented by some of the employees and 
created a misunderstanding among them concerning the 
status of Zim Byrd, the first shift foreman and a favorite 
personality among the employees. They believed that the 
new plant superintendent, Raymond Russell, had been em¬ 
ployed to replace Byrd and that the latter would be ulti¬ 
mately discharged. (App. 116, 139, 140, 154). 

This concern for Byrd resulted in spontaneous concerted 
activity among the employees on September 15, 1948, when 
a group of first shift employees requested S. C. Gilbert, 
president of Petitioner, to reinstate Byrd. When Gilbert 
did not adjust this grievance to their satisfaction, they be¬ 
gan the formation of a union later that same evening. 
Helen Watson, a first shift employee, obtained a supply 
of membership cards and signed up the employees as the 
third shift reported for work and the second shift com¬ 
pleted their work. Approximately 37 of the employees 
signed Union authorization cards that same evening and 
the following morning. Almost all of those who signed 
cards did so within 18 hours after the conference with 
Gilbert on September 15. (App. 154). 

The next morning the first shift employees, with a few 
exceptions, did not report for work as usual but instead i 
congregated outside the main entrance of the plant. At i 
Gilbert’s request, the leaders of the walkout conferred with 
him in the plant about 9:30 A. M. At this time they re- i 
newed their demand for the reinstatement of Byrd and 
added, for the first time, a demand for a paid vacation. 
Gilbert agreed to neither request, although later in the 
morning he advised the leaders that Petitioner would 
grant the request for a paid vacation. At noon, he also 
offered to pay the first shift for a full day if they would 
return to work immediately. The employees did not ac¬ 
cept the offer and the walkout continued through Sep¬ 
tember 17. (App. 154). 

On Saturday, September 18, a non-work day, two of the 
leaders of the walkout sent a message to Gilbert informing 
him that the employees would report for work on Septem¬ 
ber 20, the next regular work day. On September 19 the 



7 


walkout leaders met with Gilbert and Southerland, at (all- 
bert’s request, in order to reach an understanding of the 
basis on which the employees would return to work. At 
this conference the leaders requested that Southerland hnd 
Russell be stripped of all disciplinary authority in the 
plant and that Byrd be placed in complete charge of the 
employees. These unreasonable demands were rejected by 
Gilbert and Southerland. However, the promise with re¬ 
spect to paid vacations was again confirmed. Work was re¬ 
sumed on Monday, all shifts reporting as usual. (App. 1,19, 
139, 154, 155). 

At no time during any of the foregoing conferences 4id 
either the employees or Petitioner’s officials make any Ref¬ 
erence to or even mention the Union or Union activity 1 
(App. 155). The Board found that although Petitioner 
learned of the Union activities of its employees on Septem¬ 
ber 15, 1948, “It had no knowledge, however, of the extent 
to which the campaign had been successful.” (App. 32). 


b. Circumstances Relating to Union’s Request for\ 

Recognition . 

On September 24, 1948, Gilbert received a long-distance 
telephone call from Joseph Jacobs, Southern Director! of 
the Union, in Atlanta, Georgia. There was a sharp con¬ 
flict in testimony concerning the contents of this conversa¬ 
tion but the Trial Examiner resolved it in favor of Jacobs’ 
version of the facts, hereafter set forth: 


I told him that I was the Southern Director of United 
Textile Workers . . . , and that I was calling him to 
see whether he would recognize us as a collective bar¬ 
gaining agent for production and maintenance em¬ 
ployees at the plant, because w~e had been authorised 
to represent them, . . . He said he thought that had 
been settled before in an election 2 at the plant. 


1 At the hearing held on March 22-25, 1949 it was shown that by this tirpe a 
majority of employees had signed union authorization cards (App. 154). 

1 Gilbert referred to the election in 1946 in which the Union had been rejected 
(p. 5, supra). 
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I told him I understood there had been an election 
but that had been some years ago . . . and ... as long 
as it- was over a year that means we have a right at 
any time to ask for collective bargaining rights . . . . 
He said, ‘No he would prefer that the Board handle 
it.’ I then said there were other ways of doing it in¬ 
stead of having an election and I said we would make 
a cross-check of the cards so that he and myself might 
be able to agree upon some person who would be im¬ 
partial, and we could trust, and who would turn the 
cards over to them and he would turn the pay¬ 
roll over and check to see whether or not we had a 
majority and if we had, we could arrange a stipula¬ 
tion in the agreement and be recognized. 

O * # • ^ • # • 

. . . He said he preferred to let the Board handle it . . . 
I asked what his attitude would be to a consent elec¬ 
tion. He said he didn’t know, but would prefer letting 
a regular routine take place through the National La¬ 
bor Relations Board. I told him, well, if he preferred 
that way I would go ahead and file the Petition, and 
he would probably hear from the Board. I think some 
pleasantries were exchanged, that I would probably see 
him to arrange for the election. (App. 102, 103). 

A few hours after this telephone conversation, Gilbert 
received the following letter from Union Organizer Earle 
R. Britton, President of the South Carolina Federation of 
Labor. The letter was postmarked Columbia, South Caro¬ 
lina and dated September 23, 1948 (App. 82): 

I have more than thirty percent of the employees 
of the Joy Silk Mill, Inc., who have signed cards au¬ 
thorizing the United Textile Workers of America to 
bargain for themselves under the Labor-Management 
Relations Act of 1947. As a representative of the 
American Federation of Labor, the United Textile 
Workers of America one of our affiliated International 
Unions, I am proceeding to petition the National Labor 
Relations Board to order an election in the plant of 
Joy Silk Mill. Should you be willing to have a consent 
election, I believe it will be to the advantage of all 
concerned. 

May I have as early a reply as possible. 3 

3 Although Jacobs testified that a copy of this letter was in his possession at 
the time he called Gilbert on September 24, he made no reference to it in the 
conversation (App. 102, 103, 10S). 
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Immediately after his telephone conversation with Gil¬ 
bert,. Jacobs filed a representation petition with the Boarq’s 
Atlanta Regional Office. On the afternoon of the sahie 
day, Gilbert received another long-distance telephone ciill 
from Paul M. Patterson, Field Examiner for the Boartd, 
located in the Atlanta Office. He advised Gilbert that tlie 
Union had filed a petition with the Board and asked Gil¬ 
bert if he would agree to a consent election. (App. ld6, 
157). Whereupon, Gilbert asked Patterson: 

... if there was some other kind of election and lie 
said yes and told me and I said ‘well, I don’t want to 
reach a decision and I will not reach a decision now, 
not until I get in touch with our attorney.’ He said thjat 
was all right. (App. 123). 

c. The Election Arrangements , Pre-election Events and the 

Election. 

Less than one week later, September 30, 1948, a meetnig 
was held at Petitioner’s plant for the purpose of arranging 
a consent election. Present were Patterson, representing tljie 
Board; Southerland and Petitioner’s counsel, represent¬ 
ing Petitioner; and Jacobs, representing the Union. Tljie 
meeting was conducted in an atmosphere of complete co¬ 
operation and good will as evidenced by Patterson’s official 
account of the proceeding. (App. 83-85). Even Jacobs 
volunteered in his testimony with respect to this meetirjg 
that “I have not tried to intimate that it wasn’t at a|ll 
friendly or that any of the parties acted in bad faith. I did 
not intend to intimate that at all.” (App. 111). Although 
Petitioner had some doubt concerning the Board’s juris¬ 
diction because of a recent change in its operation, it tenta¬ 
tively agreed to all necessary arrangements for a conseht 
election to be held on October 19, 1948. Its consent becartje 
final a few days later after counsel had resolved the doubt 
concerning jurisdiction. (App. 28, 29, 33). 

Although Jacobs testified on cross examination that the 

. 1 

purpose of the September 30 meeting was to settle the de¬ 
tails of the consent election, if possible (App. Ill), he 
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added as an afterthought that almost the last thing he said 
when he left the meeting was “We could obviate all of this 
if we could sit down and get a contract.” (App. 110, 111). 
Southerland, who was present at the meeting, denied that 
Jacobs made any request to bargain at the meeting (App. 
145, 146), and Patterson’s official account of the proceed¬ 
ings made no reference to such a suggestion (App. 83). 

On October 7, 1948, Petitioner posted a declaration of 
policy, signed by Gilbert, on the employees’ bulletin board 
(App. 85). With respect to Petitioner’s conduct up until 
this date, the Trial Examiner found that Petitioner “did 
not during the period from September 15 to 30, both inclu¬ 
sive, engage in acts which constituted interference, re¬ 
straint or coercion” (App. 156) and that up until October 
7, 1948, “there is no evidence that respondent was at all 
concerned about the outcome of the election or that it had 
endeavored in any manner to interfere with the choice of a 
bargaining representative by its employees.” (App. 34). 

On October 12 and 18, 1949, Petitioner read prepared 
statements to the employees advising them, among other 
things, of their rights under the Act and their freedom to 
exercise those right's, regardless of Petitioner’s views 
(App. 87, 93, 98). 

Subsequent to Jacobs’ telephone call of September 24, 
Gilbert, acting on the advice of counsel, immediately in¬ 
structed Petitioner’s supervisors to refrain from question¬ 
ing employees about the Union or Union activity, to re¬ 
frain from threatening, promising or spying upon them in 
any manner and to remain non-committal concerning em¬ 
ployees’ activities in the mill (App. 157). 

There were considerable and sharp differences between 
the testimony of Petitioner’s witnesses and those of Gen¬ 
eral Counsel with respect to alleged statements and actions 
of Raymond Russell, Plant Superintendent, and Carpenter, 
Petitioner’s bookkeeper and one-man office force, which oc¬ 
curred on the day preceding and on the day of the election 
(App. 43, 47). The Board resolved most of these conflicts 
against Petitioner’s witnesses and found that Russell and 
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Carpenter engaged in conduct which was in violation pf 
Section 8(a)(1) of the Act on October 18 and 19, 1948 
(App. 53, 54). 

With respect to Petitioner’s conduct subsequent to Octo¬ 
ber 7, the Trial Examiner found that sometime between 
October 7 and October 12, Petitioner’s attitude of imparti¬ 
ality and unconcern underwent a reversal (App. 34), thpt 
“notwithstanding its initial bona fides respondent could no 
longer be heard to say it entertained an honest doubt as to 
the union’s representative’s status ...” He 
concluded that the acts of Petitioner on October 
19, 1948, which he found to be violations of Section 8(a) (1) 
of the Act also constituted a refusal to bargain collectively 
with the Union in violation of Section 8(a)(5) of the Act. 
(App. 55). However, the Board took the position that the 
refusal to bargain occurred on September 24, 1948, in thb 
course of Jacobs’ telephone call with Gilbert (App. 12). 

The Board also found that Gilbert’s reference to a re$t 
period at Petitioner’s expense contained in his preparejl 
statement to employees on October 12, and Gilbert’s re¬ 
mark on October 18, in response to an employee’s questioij, 
that he would start shift rotation if a majority of the enj- 
ployees voted for it were both violations of Section 8(a) (lj) 
of the Act (App. 51, 52). 

The election was held on October 19 as scheduled. 

Union was defeated 32 votes to 16, with 9 additional vot^s 
being challenged by either Petitioner or the Union (App. 
21). Immediately after the election, Petitioner posted ja 
notice on the employees’ bulletin board urging the enj- 
plovees to forget their differences and cooperate for their 
mutual benefit, and stating that Petitioner respected theilr 
right to vote as they pleased in the recent electioii 
(App. 87). 

On October 25, 1948, the Union filed a protest and ob¬ 
jections to the conduct of the election (App. 21). On Octo¬ 
ber 28, 1948, it filed charges of unfair labor practices with 
the Board and on October 29, 1948, it filed an amended 
charge with the Board (App. 16). On January 25, 194$, 



thereupon 
12, 18 and 
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the Regional Director sustained the Union’s objections, set 
aside the election and ordered another election (App. 21). 
This report was served upon Petitioner, with the com¬ 
plaint in this matter on February 26, 1949. On March 3, 
1949, the Union, with the approval of the Regional Director, 
withdrew its representation petition without prejudice 
(App. 21). 

d. Counsels’ Preparation for Hearing. 

The Board found that certain prehearing preparation 
by Petitioner’s counsel constituted a violation of Section 
8(a)(1) of the Act. The facts upon which the Board based 
its conclusion were stipulated as follows: 

Counsel for the Petitioner, on or about March 10 and 
11, 1949, submitted a questionnaire to a substantial 
number of Petitioner’s employees employed during 
the months of September and October, 1948. Counsel 
prepared the questionnaire in the course of prepa¬ 
ration and investigation of the facts alleged in the com¬ 
plaint. Before preparing the questionnaire, Petition¬ 
er’s counsel called the Board’s Regional Director in 
Atlanta by telephone and informally requested the 
Chief Law Officer of the Region for a more definite 
statement of the facts in order to prepare Petition¬ 
er’s defense in the hearing. This request was refused 
whereupon Petitioner’s counsel filed a motion for a 
more definite statement on the same basis and also 
filed its answer. The motion was referred to the Trial 
Examiner and was granted in part but the requested 
information was not furnished Petitioner under the 
Trial Examiner’s order until the morning of March 
22, 1949, at the start of the hearing. 

The questionnaire was submitted to and answered 
by the employees of the Petitioner under the follow¬ 
ing circumstances. 

They were interviewed in the canteen in groups of 
from four to eight employees on company time. Coun¬ 
sel introduced themselves by name to the employees 
and advised them that they represented the company 
as attorneys. They told the employees that the pur¬ 
pose of the questionnaire which was to be given them 
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was to enable counsel to prepare the company’s de¬ 
fense in the hearing that was to take place on March 
22. The employees were advised that the filling out 
of the questionnaire was completely voluntary and 
that there would be no reward, no promises, threads 
or coercion of any kind connected with the filling out 
of the questionnaire. They were advised that the|v 
were free to leave the canteen at that point even before 
the questionnaires were handed to them. They were 
advised that they could omit the answer to any questiofi 
or all of the questions after reading them over. They 
were asked not to answer any question if they didnrt 
understand it thoroughly. 

They were requested to ask counsel concerning thje 
meaning of any words, phrases, or statements whiejh 
were contained in the questionnaire that they did ncft 
understand. They were requested to answer each ques¬ 
tion truthfully if they answered it and to state the factjs 
whether they thought them unfavorable to the com¬ 
pany or not. They were requested not to compare 
answers to the questionnaire among themselves, to giye 
independent answers in accordance with the facts qs 
each understood them to be. They were requested ncit 
to answer questions by conjecture and to state onlV 
facts of which they were certain. 

They were advised that they had a right to engage 
in union activities prior to the election, and for'th^t 
matter at the present or any time in the future. They 
were also told that the company had no right to inter¬ 
fere with their union activities in any manner. 

At that point the employees were asked whether ail 
the foregoing statements were clear to each of them 
and whether any of them had any questions to ask 
concerning their rights in connection with the filling 
out of the questionnaire. Counsel then read each ques¬ 
tion aloud and asked each employee if the question was 
clear to him. Thereupon, each employee filled out his 
questionnaire independently and without assistance qf 
counsel. 

Each employee signed each page of the questionnaire 
and the certification at the end of the questionnaire tjo 
the effect that the answers were given voluntarily. 
The signature of each employee was witnessed by an¬ 
other employee who was present at the time the ques¬ 
tionnaire was signed. Each employee was requestejd 
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to read the questionnaire and his answers over again 
before finally giving the questionnaire to the Petition¬ 
er’s counsel. I 

After the questionnaires were filled out each em¬ 
ployee w T as again advised of the purpose of the ques¬ 
tionnaire and asked whether he understood his answers 
thereto were voluntary. After the employees finished 
reading the questionnaire they were requested to ask 
other employees in their departments to come into the 
canteen in groups of four and five employees, and they 
were asked or told by the supervisors to go down to 
the canteen which they did. 4 

The questionnaire contained 28 questions including a 
number which the General Counsel contended at the hear¬ 
ing were outside the scope of the issues framed by the 
pleadings, exceeded the permissible scope of trial prepa¬ 
rations and constituted an unfair labor practice. (App. 
164-166). 

The questions objected to were as follows: 

5. Have you ever signed a card in connection with 
Union activities? 

6. What was the nature of the card? 

7. What did you consider to be the purpose of sign¬ 
ing the card? 

i 

8. Did you consider yourself a member of the Union 
when you signed the card? 

9. At the time you signed the card, did you pay any 
money for membership or other fees in the Union? 

10. Did you agree to the future payment of any mem¬ 
bership, initiation or other fees to the Union? 

13. Did you terminate your connection with the 
Union at any time after you signed a card? 

14. If so, for what reason did you terminate your 
connection with the Union? 

* The Board found that there was no evidence that any of Petitioner’s offi¬ 
cers were present during the interviews (App. 166). 
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21. Did you cast your vote at the election solely ac¬ 
cording to your own personal views concerning wheth¬ 
er you desired the Union to represent you and without 
any fear or threats as to your job and future with the 
Company, and without being influenced in any respect 
by promises of future benefits by the Company ? 

25. Did you consider that these speeches or the state¬ 
ments or notices on the bulletin board were threats[or 
promises of benefits to influence your vote against the 
Union? 

The Board found that each of the foregoing inquiries 
with the exception of Questions 5 and 6, were coercive a|nd 
in violation of Section 8(a)(1) of the Act. (App. 58, 6pL). 

STATUTE INVOLVED 

The National Labor Relations Act, Act of July 5, 19l35, 
c. 372, §1, 49 Stat. 449, 29 U.S.C. §151 et seq. (1946), as 
amended by the Labor-Management Relations Act, 1^47, 
Act of June 23, 1947, c. 120 Title I, § 101, 61 Stat. 136, 29 
U.S.C. §151 et seq. (Supp. 1948.) The pertinent provisions 
of the Act follow: 

Sec. 8 (a) It shall be an unfair labor practice for 
an employer— 

(1) to interfere with, restrain, or coerce 
employees in the exercise of j;he 
rights guaranteed in section 7; 

##*#**# 

(5) to refuse to bargain collectively 
with the representatives of his em¬ 
ployees, subject to the provisions 
of section 9(a). 

Other provisions of the Act to which reference is made 
herein are set forth at the end of this brief for reference 
purposes. 
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STATEMENT OF POINTS 

1. The Board erred in finding that the Union requested 
Petitioner to bargain. 

2. The Board erred in finding that Petitioner’s refusal 
to recognize the Union on September 24 was not motivated 
by a good faith doubt of the Union’s majority. 

3. The board erred in concluding that Petitioner violated 
Section 8(a)(5) of the Act. 

4. The Board erred in concluding that Petitioner’s ref¬ 
erence, in its prepared statement, to a rest period for its 
employees was a violation of Section S(a)(1) of the Act. 

5. The Board erred in concluding that Petitioner’s state¬ 
ment, in response to an employee’s question, concerning 
the possible institution of shift rotation in the plant, if a 
majority of the employees wanted it, was a violation of 
Section 8(a)(1) of the Act. 

6. The Board erred in concluding that certain inquiries 
of Petitioner’s employees by counsel for Petitioner during 
prehearing investigation were violations of Section 8(a)(1) 
of the Act. 

7. The Board erred in issuing an Order directing Peti¬ 
tioner to cease and desist from refusing to bargain with the 
Union and to bargain with the Union upon request. 

SUMMARY OF ARGUMENT 

I. The Board concluded that Petitioner refused to bar¬ 
gain with the Union in violation of Section 8(a)(5) of the 
Act on September 24, 1948, and continuously thereafter. 
The key finding of fact which supports this conclusion is 
that Petitioner’s refusal to recognize the Union on that 
date was not motivated by a bona fide doubt of the Union’s 
majority but rather to gain time to undermine the Union’s 
support. This critical finding is not supported by substan¬ 
tial evidence on the record considered as a whole. 
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It is settled law that an appropriate request to bargain 
is a condition precedent to a finding of unlawful refusal 
to bargain and that the request must be specific and ijn- 
equivocal. There was no such request in this case, sirjce 
the Union’s only communications with Petitioner did ljot 
either claim a majority or request recognition. 

Assuming, arguendo , that the Union requested recogni¬ 
tion on September 24, 1948, and this constituted a request 
to bargain, it is settled that Petitioner may in good faith 
insist upon a Board election as proof of the Union’s status 
as bargaining agent under Section 9(a) of the Act. The 
question of good faith must be determined by direct evi¬ 
dence, if available, but at the very minimum the finding 
must rest upon reasonable and warranted inferences. 

The Board’s finding that Petitioner did not have a gobd 
faith doubt of the Union’s majority on September 24 ig¬ 
nores direct contrarv evidence on this issue in favor !of 
speculative and conjectural inferences. Significant factqrs 
in determining the question of Petitioner’s good faith subh 
as its resort to or abstinence from dilatory tactics, its will¬ 
ingness or unwillingness to consent to an election, the Se¬ 
quence of events, the lapse of time between the refusal ajid 
the commission of any unfair labor practices and the cli£[r- 
acter of unfair labor practices have been ignored in tliis 
case. The record shows that Petitioner’s attitude and fic¬ 
tions prior to, on, and for a considerable time after tjie 
date upon which it refused to recognize the Union were 
beyond reproach in every respect. Such facts are wholly 
inconsistent with the Board’s finding that the refusal on 

° _ i 

September 24 to recognize the Union was motivated by| a 
desire to gain time within which to undermine the Unipn. 

The Board’s finding that Petitioner’s refusal to recdg- 

. . i 

nize the Union on September 24 was in bad faith rests upon 
unwarranted inferences piled one upon the other and total¬ 
ly unsupported by factual evidence in the record. Although 
it is conceded that the Board may draw reasonable infer¬ 
ences from the evidence, it is well established that the Board 
is not entitled to pyramid inferences as a substitute for 
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facts as it has done in this case. The Courts have con¬ 
demned such findings as not being supported by substan¬ 
tial evidence. Although the Board is not bound by the 
findings or conclusions of its Trial Examiner, where, as 
in this case, it reaches an opposite conclusion, the findings 
of the Trial Examiner materially detract from the conclu¬ 
sion of the Board and Courts must give the evidence a 
more detailed examination than ordinarily is necessary. 
When subjected to such an analysis it is clear that there is 
not substantial evidence supporting the vital findings in 
this case. 

II. The Board concluded that Petitioner’s reference in 
a prepared statement to rest-periods planned for employees 
was a promise of a future benefit calculated to interfere 
with the employees’ free choice of a bargaining representa¬ 
tive in violation of Section 8(a)(1) of the Act. The rec¬ 
ord proves, however, that the reference to the rest period 
merely related to the fact that when the equipment for the 
employees’ canteen became available, they would thereafter 
eat their lunches there instead of in the plant. The em¬ 
ployees were well aware of this fact long before the ad¬ 
vent of the Union since construction of the canteen for 
that specific purpose had been commenced over one year 
before. Assuming, however, that the reference to the rest 
period can be construed as a promise of future benefit, it 
still is not a violation of the Act because of the circum¬ 
stances surrounding its announcement. Petitioner un¬ 
equivocally advised the employees that regardless of the 
outcome of the election, it would continue its long-estab¬ 
lished policy of improving working conditions -wherever 
and whenever possible. This Court has held that employers 
are not precluded from announcing employee benefits dur¬ 
ing a Union organizational campaign. 

The Board also concluded that Petitioner’s statement, in 
response to an employee’s question, that shift rotation 
would be instituted if a majority of the employees wanted 
it, was a violation of Section 8(a)(1) of the Act. There is 
no evidence in the record, however, nor can it be presumed, 
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that rotation of shifts is a benefit to employees. The state¬ 
ment concerning it was made in direct response to a ques¬ 
tion asked by an employee who was one of the Union lead¬ 
ers. It was clearly stated that whether or not shift rota¬ 
tion would be instituted depended upon the desires of thp 
employees without reference to the outcome of the election. 
Even apart from that fact, shift rotation was a topic of 
common discussion among employees long prior to thi 
advent of the Union. This answer to the employee’s ques^ 
tion is neither coercive nor even a promise. It amount:) 
to no more than a statement of the manner in which Petb 
tioner proposed to handle an administrative problem. 

III. The Board concluded that certain inquiries on a 
questionnaire submitted to the employees by Petitioner 
counsel in preparation for the Board hearing constituted 
violations of Section 8(a)(1) of the Act. The inquiries 
were all pertinent to allegations contained in the complaint. 
It is well-established that Petitioner is privileged to inter¬ 
view employees for the purpose of discovering facts within 
the limits of the issues raised by an unfair labor practice 
complaint. In this case the complaint was unusually broadl 
vague and general. Petitioner’s request to the Regional 
Director to make the allegations of the complaint more spej 
cific was denied. Later the Trial Examiner granted Petij 
tioner’s motion to make the complaint more specific but 
the information was not furnished to Petitioner until the: 
hearing started. Under these circumstances it was neces¬ 
sary for Counsel to conduct an extensive investigation tc[ 
prepare an adequate defense to the complaint. The Boarc| 
erroneously held that since certain inquiries did not elicit} 
information which was, in its opinion, material to the comj 
plaint, they were per se coercive and a violation of Sectiorj 
8(a)(1) of the Act. The proper rule is that unless the in) 
quiries were reasonably calculated to coerce or improperly} 
influence the employees in the exercise of their rights they} 
are not violations of the Act, 
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ARGUMENT 

I. The Board’s Conclusion That Petitioner Refused to 
Bargain with the Union in Violation of Section 8(a) (5) 
of the Act Is Erroneous Because the Findings on Which 
It Is Based Are Not Supported by Substantial Evidence. 

A. The Union did not request Petitioner to bargain 
when it asked for recognition on the long distance 
telephone. 

The decision of the Supreme Court of the United States 
in N.L.R.B. v. Columbian Enameling <£* Stamping Company, 
306 U.S. 292, 297 (1939) establishes that a condition prece¬ 
dent to a finding of unlawful refusal to bargain is a prior 
appropriate request. The Court stated: 

To put the employer in default here the employees 
must at least have signified to respondent their desire 
to negotiate. . . . The employer cannot under the 
statute be charged with refusal of that which is not 
proffered. 

Not only is a request necessary, but it must be “a spe¬ 
cific request’ 7 to bargain. N.L.R.B. v. Burke Machine Tool 
Co., 133 F. 2d 618 (6th Cir. 1943); Accord, N.L.R.B. v. Sands 
Manufacturing Co., 306 U.S. 332, 343-344 (1939). 5 In the 
instant case, it is clear that the Union at no time made a 
specific request to bargain with Petitioner. However, the 
Board found that Jacobs’ inquiry, in his telephone conver¬ 
sation with Gilbert on September 24, as to whether Peti¬ 
tioner would recognize the Union as the collective bargain¬ 
ing agent for its employees, because the Union had been 
authorized to represent them, and his offer during the same 
conversation to employ a cross-check to determine “wheth¬ 
er or not we had a majority” constituted an express asser¬ 
tion by the Union that it represented a majority of Peti- 

5 See Reliance Manufacturing Company v. N.L.R.B., 125 2d 311 (7th Cir. 
1941; Andrew Jergens Company, 27 N.L.R.B. 521 (1940); South Texas 
Coaches, Inc., 22 N.L.R.B. 502 (1940). 
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tioner’s employees and was an express request to bargain. 6 
The record shows that Jacobs did not tell Gilbert liow 
many employees had authorized the Union to represent 
them or how many employees constituted the appropriate 
unit. The Board further found that Jacob’s offer to mal|:e a 
cross-check at the September 30 conference, which jvas 
arranged for the purpose of settling details of a consent 
election, and his statement at the end of the conference tjhat 
“we could obviate all of this if we could sit down and get 
a contract” was an express request to bargain. 

Assuming there is substantial evidence to support the 

Board’s finding that Jacobs’ testimony is to be credited 

in the light of the contrary evidence offered by Petitioner, 

nevertheless, it clearly appears that the Union failecj to 

make a clear and unequivocal demand for recognition 

which is an indispensable requisite for a conclusion of fin- 

lawful refusal to bargain. In Joseph Solomon, decided 

June 14, 1949, 84 N.L.R.B. No. 29, the Board clearly 

defined the nature of the requisite demand. It held ihat 

a union’s letter 7 informing the company that it represented 
— 

"The Trial Examiner found that Jacob’s request to bargain was not express 
but rather implicit in his conversation on September 24 (App. 30). This Adding 
was overruled by the Board in favor of the finding set out above (App. j 10). 

7 Full text of the Union’s letter in the Solomon case requesting recognition 
follows [found on p. 10 of Intermediate Report]: 

Dear Sir: 

This correspondence is to notify j r our Company that the United Garjncnt 
Workers of America represent the majority of the employees employed at jyour 
plant. 

On this day the United Garment Workers of America affiliated with the 
American Federation of Labor arc petitioning the Government’s National 
Labor Relations Board at Atlanta, Ga., for an election to determine bargain¬ 
ing rights of the Majority vote of the employees at your plant to ascertain 
whether the employees want us to represent them as their bargaining repre¬ 
sentatives the United Garment Workers of America, by an election. 

To eliminate an election or the red tape of the National Labor Relations 
Board, the United Garment Workers wishes the Company will agree to a (toss 
check of cards, if the union represents the majority when this cross checjk of 
crads [sic] enabling the United Garment Workers to be certified byi the 
National Labor Relations Board as bargaining representative and assisting 
those employees in collective bargaining to negotiations od [sic] wages, con¬ 
ditions and a contract, as provided under the Taft-Hartley Act. 

Trusting you will concede to work for the best interest of your employees 
and granting them this cross check of cards against the company pay j roll, 
enabling them to have the proper representation, without delay. Which will 
eliminate an election, further delay, and will bring about better co-opcrajtion, 
better production and above all satisfied employees which will be a great stride 

for the progress of your Company in Leeds, Ala. 

* * # * 
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a majority of its employees and was filing a petition 'with 
the Board requesting an election and requesting the com¬ 
pany’s participation in a cross-check to determine the 
Union’s majority did not constitute a clear and unequivocal 
demand for recognition and, therefore, could not be the 
basis of a refusal to bargain by the employer. See Killefer 
Manufacturing Corporation, 22 N.L.R.B. 484 (1940). A 
comparison of the letter in the Solomon case with the facts 
here upon which the Board grounds its findings that the 
Union requested recognition in the instant case demon¬ 
strates that there is no factual basis to support the finding 
that the Union made a request to bargain. Indeed, the 
request in the Solomon case which the Board found inade¬ 
quate is much stronger than in the case at hand where the 
Union at no time unequivocally advised Petitioner that it 
had a majority, or sought a conference with Petitioner for 
the purpose of bargaining. 

B. The Board’s finding that petitioner did not have a 
good faith doubt of the Union’s majority on Septem¬ 
ber 24 ignores the direct contrary evidence in the 
record in favor of speculative and conjectural in¬ 
ferences, without factual basis. 

The critical issue with respect to the alleged violation of 
Section S(a)(5) is whether Petitioner had a good faith 
doubt of the Union’s majority when the latter requested 
recognition on September 24. The Trial Examiner made 
affirmative findings that Petitioner’s refusal to recognize 
the Union on September 24 and September 30 was lawful, 
because it had a good faith doubt that the Union repre¬ 
sented a majority of the employees (App. 32-34). He con¬ 
cluded, however, that Petitioner’s acts in violation of Sec¬ 
tion 8(a)(1) of the Act which occurred on October 12, 18, 
and 19 demonstrated that Petitioner’s doubts of the Union 
majority were no longer genuine and that such acts also 
constituted violations of Section 8(a)(5) of the Act. 

Upon appeal to the Board, Petitioner pointed out in its 
brief in support of exceptions to the Intermediate Report 
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that the Board’s own decisions 8 precluded a finding of Re¬ 
fusal to bargain where, as here, the refusal to recognize 
the Union on the only occasions requested, was justified 
by Petitioner’s good faith doubt of the Union’s majority. 
The Board, thereupon, reversed the Trial Examiner’s find¬ 
ing that Petitioner had a good faith doubt of the Union’s 
majority on September 24 and found, instead, that- Peti¬ 
tioner’s refusal to recognize the Union on September 24 
was not motivated by a good faith doubt of the Union njia- 
jority. The Board used this finding as the basis of its con¬ 
clusion that Petitioner refused to bargain with the Un^on 
on September 24 in violation of Section 8(a)(5) of the Ajct. 
(App. 10-12). 

It is well established that where the Board’s “conclusion 
rests on inferences, such cannot prevail in face of direct 
evidence to the contrary.” A. E. Staley Mfg. Co. v. 
N.L.R.B., 117 F. 2d 868 (7th Cir. 1941). In the case at 
hand, the Board ignored completely the abundant positive 
evidence in the record which demonstrates that Petitioner 
had a good faith doubt of the Union’s majority on Sep¬ 
tember 24. To support its fundamental finding it relied 
instead solely upon two inferences drawn from tenuous 
circumstances. See N.L.R.B. v. Sheboygan Chair Co., ^.25 
F. 2d 436 (7th Cir. 1942). 

The first inference is based on the Board’s findings t^at 
on October 12, 18, and 19 Petitioner engaged in conduct 
which was a violation of Section 8(a)(1) of the Act. It 
inferred therefrom that Petitioner did not on those dates 
have a good faith doubt of the Union’s majority. The 
Board then used this inference as a basis of a second infer¬ 
ence that Petitioner did not entertain a good faith doubt 
of the Union’s majority on September 24 when it refused 
to recognize the Union. (App. 12). Although it is con¬ 
ceded that the Board may draw reasonable inferences from 

evidence, it is well settled that the Board is not entitled 
—— 

"Artcraft Hosiery Company, 78 N.L.R.B. 333 (1948); Chamberlain Corpora¬ 
tion, 75 N.L.R.B. 1188 (1948); Roanoke Public Warehouse, 72 N.L.R.B. 1281 
(1947). 
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to pyramid inferences as a substitute for facts, as it has 
done in this case. Indeed, “the drawing of one inference 
upon another” has been “condemned” by the Courts on 
the ground “that* findings reached in this manner were not 
supported by substantial evidence.” N.L.R.B. v. Pick 
Manufacturing Company, 135 F. 2d 329 (7th Cir. 1943); 
Interlake Iron Corp. v. N.L.R.B., 131 F. 2d 129 (7th Cir. 
1942). 

Thus it is clear that the Board’s conclusion that Peti¬ 
tioner violated Section 8(a)(5) of the Act which is based 
upon a finding of this character fails to meet the substantial 
evidence requirement of Section 10(f) of the Act. In Con¬ 
solidated Edison Company of New York, Inc., v. N.L.R.B., 
305 U.S. 197, 229 (193S) the Supreme Court defined sub¬ 
stantial evidence: 

Substantial evidence is more than a mere scintilla. It 
means such relevant evidence as a reasonable mind 
might accept as adequate to support a conclusion. 

Accord, N.L.R.B. v. Austin Co., 165 F. 2d 592 (7tli Cir. 
1947); N.L.R.B. v. May Department Stores Co., 154 F. 2d 
533 (8th Cir. 1946). 

The law is settled that Petitioner was entitled, in good 
faith, to request the Union to establish its majority status 
in a Board-conducted election. North Electric Mfg. Co. v. 
N.L.R.B., 123 F. 2d 887 (6th Cir. 1941), cert. den. 315 U.S. 
818 (1942); N.L.R.B. v. Chicago Apparatus Co., 116 F. 2d 
753 (7th Cir. 1940).” Whether the Petitioner was in good 
faith when the Union requested recognition on September 
24 must be determined upon consideration of all of the rele¬ 
vant facts and surrounding circumstances appearing of 
record. Among matters which have been held significant 
in prior Board decisions are the employer’s resort to or 
abstinence from dilatory tactics, his willingness or unwill¬ 
ingness to consent to an election, the sequence of events, 
and the lapse of time between the refusal and the commis- 

* Accord, N.L.R.B. v. Empire Furniture Corp., 107 F. 2d 92 (6th Cir. 1939); 
N.L.R.B. v. Remington-Rand, 94 F. 2d 862 (2nd Cir. 1938). 
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sion of any unfair labor practices. Unless it can be proven 
that Petitioner had already created an atmosphere of pn- 
fair labor practices at the time it stated that it preferred 
to let the Board resolve the representation question, or jiad 
immediately thereafter embarked upon such a patteri} of 
vicious unfair labor practices that bad faith can be imputed 
to it at such time, it cannot be deemed to have violated Sec¬ 
tion 8(a) (5) of the Act. Artcraft Hosiery Co., 78 N.L.I^.B. 
333 (1948); Chamberlain Corporation, 75 N.L.R.B. ljlS8 
(1948); Roa'iwlce Public Warehouse, 72 N.L.R.B. 1281 
(1947). 

Although the Board is not bound by the findings or con¬ 
clusions of the Trial Examiner, nevertheless where, a$ in 
this case, it reaches an opposite conclusion, the finding^ of 
the Trial Exemincr have a “bearing on the question of Sub¬ 
stantial support and materially detract therefroin.” 
Wyman-Gordon Co. v. N.L.R.B., 153 F. 2d 480 (7th bir* 
1946); A. E. Staley Mfg. Co. v. N.L.R.B., 117 P. 2d 868 |7th 
Cir. 1941). Indeed, this Court has held that where there is a 
division between the Board and the Trial Examiner, it Will 
give the evidence a more detailed examination “than ordi¬ 
narily is necessary.” International Association of Ma¬ 
chinists v. N.L.R.B., 110 F. 2d 29, 71 App. D. C. 175 (19p). 

An examination of the record herein discloses the com¬ 
plete absence of any evidence which can reasonably be con¬ 
strued to impute bad faith to Petitioner on September 24. 

The facts in the record bearing on Petitioner’s attithde, 
mental state and actions on September 24, the date Gilbert 
refused to recognize the Union, are undisputed. They are 
adequately summarized by the following findings of the 
Trial Examiner: 10 

In the present case the evidence establishes ijhat 
though refusing to recognize the union until the tep- 
resentation question was settled by a Board election? 
respondent engaged in no dilatory tactics whatsoever 
but cooperated in disposing of the matter expediti^us- 

10 The Board adopted the findings of the Trial Examiner to the extent that 
they were not inconsistent with its Decision and Order (App. 10). 
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ly by agreeing to a consent election. Kespondent met 
with the Board’s representative and Jacobs less than 
1 week after the petition was filed and gave its consent 
to an election. Furthermore, the election was held less 
than 3 weeks after that meeting and less than 1 month 
after the union’s original demand for recognition, 
without a single request for a delay or postponement 

Jacobs’ call came a week after the peak of the earlier 
concerted activities and after the employees had vol¬ 
untarily returned to work. And though it has been 
found that respondent had knowledge of the fact, dur¬ 
ing the week of September 15, that the employees were 
attempting to organize a union, 11 it committed no act 
of interference therewith. Indeed, the respondent 
might have assumed from the conference on the night 
of the 19th, and the return to work on Monday, that it 
had satisfactorily adjusted the employee grievances 
and that the employees had abandoned their efforts to 
organize a union. 

Under these circumstances Gilbert could well have 
doubted Jacobs’ claim of a majority and his right to 
demand recognition and could justifiably have indi¬ 
cated, in the light of the suddenness of the call and 
the apparent ‘high pressuring,’ that he wanted time 
to consult his attorney and would therefore prefer the 
case to follow ‘routine’ Board procedure. Further¬ 
more, Gilbert was under the misapprehension that the 
representation question had been settled in the earlier 
proceedings. Though Jacobs endeavored to correct 
that misapprehension, Gilbert was entitled, of course, 
to seek the verification of his counsel; and there is no 
indication from the evidence that his expressed wish 
to take the matter up with his counsel was motivated 
either by bad faith or by the desire to gain time to 
undermine the union’s asserted majority. 

Neither do the events at the September 30 confer¬ 
ence establish a refusal to bargain. There, according 
to Patterson’s account, concurred in by Jacobs, the 
atmosphere was one of the fullest cooperation. There 
the respondent readily gave its tentative agreement 
to a consent election, reserving only a brief opportu¬ 
nity for its counsel to clear up a ‘slight doubt’ in his 

11 It had no knowledge, however, of the extent to which the campaign had 
been successful. [Trial Examiner’s footnote]. 
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mind as to whether, because of a recent change in the 
nature of respondent’s business, its operations ^till 
effected interstate commerce. Patterson’s account 
corroborates Jacobs’ offer of a cross-check, but it ^lso 
alludes to two reasons why respondent finally did not 
consent: respondent ‘tended to question’ the authen¬ 
ticity of the cards, and although the examiner agreed 
to make the check if the company consented, the Sug¬ 
gestion was not insisted upon because there was not 
then sufficient time available in which to have the check 
made. 

Respondent thereafter promptly resolved its doubt 
on the commerce question and gave its final consent to 
the election prior to October 7. 

It is concluded and found that the evidence does not 
establish that down to that time a refusal to bargain 
had occurred. (App. 32-35). j 

The Trial Examiner found further: 

Subsequent to the telephone call of September! 24, 
Gilbert, acting on the advice of counsel, had immjedi- 
ately instructed petitioner’s supervisors not to ques¬ 
tion the employees about the union or union activities, 
not to threaten or promise, not to spy on them in any 
manner, and not to have anything to say about their 
activities in the mill. On October 7, he posted a notice 
informing the employees of the election and of tjieir 
right to vote freely therein. Those and other state¬ 
ments in the notice plainly qualified as free speech. 

Down to that time there is no evidence that peti¬ 
tioner was at all concerned about the outcome of the 
election or that it had endeavored in any manner to 
interfere with the choice of a bargaining representative 
by its employees. (App. 157, 158) 

The facts contained in the foregoing findings stand un¬ 
disputed. They patently refute the Board’s finding ihat 
Petitioner’s refusal to recognize the Union on Septeniber 
24 was motivated, not by a bona fide doubt of the UniAn’s 
majority, but rather a desire to gain time in which to un¬ 
dermine the Union. Even if they could be construed to 
support inconsistent inferences, such evidence would ifail 
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to meet the substantial evidence test. Eastern Coal Cor¬ 
poration v. N.L.R.B., 176 F. 2d 131 (4th Cir. 1949). 

It is established that prior to September 24, and certain¬ 
ly until October 12, the date of Petitioner’s first alleged 
conduct in violation of Section 8(a)(1) of the Act, Peti¬ 
tioner had created no anti-union atmosphere. Its conduct 
was beyond reproach in every respect during this period. 
It would be virtually impossible for Petitioner, or indeed 
any employer, to have extended greater cooperation to the 
Union and the Board in resolving the question of repre¬ 
sentation. Petitioner met with the Union less than one 
week after its initial approach for the purpose of arrang¬ 
ing a consent election. The election was held less than 
three weeks later. Since Petitioner could have insisted 
upon the normal Board procedures, including hearings, in 
resolving the representation question, 12 and thereby con¬ 
sumed many months, the Board’s finding that Petitioner’s 
refusal to recognize the Union on September 24 was moti¬ 
vated “by a desire to gain time wfithin which to undermine 
the union” is obviously without logical basis. 13 

There is no evidence that subsequent to September 24 
Petitioner embarked upon a pattern of vicious conduct in 
violation of the Act so that bad faith can reasonably be 
imputed to its refusal to recognize the Union on that date. 
The Board found that the first instance of such conduct 
occurred on October 12, just 5 days after Petitioner agreed 
to a consent election. This finding as to the date upon 
which Petitioner agreed to the consent election is without 
basis. The record unequivocally shows (App. 155) and 
the Trial Examiner found that Petitioner agreed to 
the election on September 30, “reserving only a brief 
opportunity to clear up a ‘slight doubt’ concerning 

11 Section 9(c) (1) (B) of the Act gives an employer an unequivocal right 
to utilize the Board’s services when a Union asks for recognition. 

13 There is a complete absence of any evidence in the record that Petitioner 
was informed by the Union, or ever knew that the Union represented a major¬ 
ity of the employees. Indeed, up until the very day preceding the election, 
there was not a single interrogation of employees of any character. And 
such instances of interrogation as did occur were not extended to, and did not 
in fact, reveal the degree of Union strength. 
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the Board’s jurisdiction” and its final consent was given 
prior to October 7. Thus Petitioner’s alleged violation of 
Section 8(a)(1) of the Act occurred 12 days after Peti¬ 
tioner agreed to the consent election and 18 days after the 
Union telephoned Petitioner on September 24. On (jcto- 
ber 12, Petitioner read a prepared statement to employees, 
which, in part, recited a list of past improvements in work¬ 
ing conditions granted before the advent of the Uijion. 
Among them was a reference to a rest period at Petition¬ 
er’s expense when the equipping of the canteen, which had 
just been constructed, 14 was finally completed. Petitioner 
submits in a later section of this brief that this statenjient 
is privileged and not a violation of Section 8(a)(1) of! the 
Act. In any event, even if it were held to be a violation of 
the Act, the relatively innocuous character of it capnot 
possibly give rise to the Board’s inferences, first, that it 
demonstrates that Petitioner did not in good faith d^uibt 
the Union’s majority on that day, and second, that itjdid 
not have such a good faith doubt 18 days previously! 

On October 18 and 19 the day before and the day of the 
election, one of Petitioner’s supervisory employees and one 
non-supervisorv employee, held to be an agent, violated 
Petitioner’s instructions (App. 157) and engaged in Con¬ 
duct which violated Section 8(a) (1) of the Act. These wWe 
relatively minor violations which occurred in the tense at¬ 
mosphere created by the Union’s pre-election campaigning 
on the day preceding and the day of the election. Nothing 
in their character can logically or reasonably be presuijned 
which supports the inference that Petitioner did not) in 
good faith doubt the majority of the Union on those dates. 
Certainly they do not afford a basis for inferring that 
Petitioner did not in good faith doubt the Union’s major¬ 
ity on September 24, 25 days before. 

Not only has the Board violated the traditional pre¬ 
sumption against bad faith in finding Petitioner’s refusal 
to recognize the Union on September 24 was not in gjsod 

14 Construction had commenced on Petitioner’s new building including the 
canteen in question over one year before the advent of the Union (App. jUe). 
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faith, 13 but it has ignored the fact that Petitioner’s insist¬ 
ence that the Union prove its majority by an election is 
consistent with the public policy established by Congress. 10 
General Box Co., 82 N.L.R.B. 678 (1949). It is readily 
apparent that in the absence of substantial evidence in the 
record, considered as a whole, supporting its finding that 
Petitioner did not in good faith doubt the Union’s major¬ 
ity on September 24, its conclusion that Petitioner violated 
Section 8(a)(5) of the Act cannot be sustained. The Board 
may not substitute its so-called “expertness” for facts in 
the record in meeting the substantial evidence standard. 
House Conference Report No. 510, on H.R. 3020, p. 53-54, 
55. This Report clearly reveals that one of the evils sought 
to be corrected by Congress when it amended the National 
Labor Relations Act in 1947 was that type of arbitrary 
action exemplified by the Board’s Order in this case. See 
House Conference Report, supra, p. 53-55. 

Since it is apparent that the finding of the Board that 
Petitioner did not have a good faith doubt of the Union’s 
majority on September 24 is based solely upon evidence 
which gives rise to speculative inferences that cannot rea- 
sonally be accepted, such finding and the conclusion which 
it supports, should be rejected by this Court. N.L.R.B. v. 
Mt. Clemens Pottery Co., 147 F. 2d 262 (6th Cir. 1945); 
Ballston-Stillivater Knitting Co. v. N.L.R.B., 98 F. 2d 758 
(2nd Cir. 1938). 


,s Booing Airplane Company v. N.L.R.B., 140 F. 2d 423 (10th Cir. 1944). 

” The Board itself has recognized that an employer has a right to ask for 
a Board election, whether or not there exists any reasonable basis in fact 
upon which he may question the Union's majority. J. C. Penney Co., 86 
N.L.R.B. No. 109 (1949); Continental Southern Corporation, 83 N.L.R.B. 
No. 100 (1949). 
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11. The Board’s Conclusions that Petitioner’s Reference 
to Rest Periods and to Shift Rotation are Coercive are 
Erroneous Since both Statements Are Privileged Under 
the Act. 

I 

The Board found that Gilbert’s reference to rest peri¬ 
ods at Petitioner’s expense and his answer to an employeei’s 
question concerning shift rotation were violations of Sele- 
tion 8(a)(1) of the Act. However, if each statement is 
examined in the light of its surroundings, it is manifest 
that there was no improper promise, threat, or coercive 
inference which could be drawn from either, and thereforle, 
they are not proscribed by the Act. 

1. The reference to the rest period was included in Peti¬ 
tioner’s prepared statement read to employees on October 

12, 1948 (App. 87). This statement recited a list of past 
benefits granted to employees by Petitioner before tlje 
advent of the Union, which is clearly privileged under tb[e 
Act in the absence of a threat of loss of these benefits in tlje 
event the Union is successful. Peter J. Schweitzer, Inc., 
N.L.E. B., 144 F. 2d 520, 79 U. S. App. D. C. 178 (1944). Tlje 
reference to rest periods at Petitioner’s expense was in¬ 
cluded among the list of past accomplishments. The recoijd 
shows that construction of a building, including an employ¬ 
ees ’ canteen, was commenced in 1947 (App. 146). The caji- 
teen building was completed in June 194S, but delays in de¬ 
livery of equipment had postponed the opening. Long before 
the advent of Union activities in September 1948, the em¬ 
ployees were aware that the canteen was built for their 
use and freely talked about it in the mill. The canteen 
finally was completely furnished and opened in Januarj^ 
1949. (App. 147). Previous to this time the employees 
had been allowed to eat in the mill at Petitioner’s ex¬ 
pense because of lack of other suitable place (Transcript 
p. 88). It is apparent that Petitioner’s reference to rest 
periods merely referred to the already well known faept 
that, after the canteen was furnished, the employees would 
have their lunch period in the canteen in suitable surround¬ 


ings. 
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In any event, even if the reference to the rest period can 
be construed as a promise of future benefit, it is still not 
proscribed by the Act when announced under the circum¬ 
stances which obtained here. Peter J. Schweitzer, Inc., v. 
N.L.R.B. , 144 F. 2d 520, 79 U. S. App. D. C. 178 (1944). Cf. 
Locomotive Finished Material Co., 52 N.L.R.B. 922 (1943). 
The background and the circumstances attending the refer¬ 
ence to the rest period must be considered in determining 
whether if it is a violation of Section 8(a)(1). N.L.R.B. v. 
West Kentucky Coal Co., 152 F. 2d 198 (6th Cir. 1945). The 
record shows that the only previous communication of any 
sort which Petitioner made to its employees concerning 
the Union was the notice stating Petitioner’s policy, dated 
October 7, posted on the bulletin board. This notice, after 
stating the employees’ rights under the Act, concluded as 
follows: 

regardless of how you vote in this election it will make 
no difference so far as your job with the Company is 
concerned. Nor will it affect in any matter [sic] our 
present policy of improving xvages and working condi¬ 
tions to the limit of our ability. I want to emphasize 
that you are entitled to vote according to your own 
personal opinion, regardless of what my personal opin¬ 
ion, or your supervisors’ opinions, or the Union’s opin¬ 
ion may be (App. S6). (Emphasis supplied). 

The record shows that thereafter Petitioner made no 
communications to the employees concerning the Union 
until its statement of October 12 which contained the an¬ 
nouncement concerning rest periods. In this statement the 
paragraph following the summary of past accomplishments 
of Petitioner contains the following: 

One thing further I promise you, we shall continue this 
policy so that it will never be necessary for you to call 
in a union to try to improve your wages or working 
conditions. You will get no less or no more, regardless 
of whether there is a union here. We will aheays do 
the best to the utmost of our ability (App. 91). (Em¬ 
phasis supplied). 


The last and concluding paragraph in this same state¬ 
ment follows: 

Again I want to say, regardless of what your decision 
may be in this very important matter, my personal Af¬ 
fection for you and my constant desire to do the best 
I can for you will never diminish (App. 93). 


It is manifest that the reference to the rest period coujld 
not possibly be interpreted as an attempt to influence im¬ 
properly the employees’ attitude toward the Union. It 
was couched in specific terms as a benefit which the em¬ 
ployees would enjoy whether or not the Union succeeded. 
It appeared in a statement referring to Petitioner’s past 
liberal labor policy and was coupled with a promise to con¬ 
tinue the policy regardless of whether the Union succeeded 
or not. Under these circumstances the statement is not a 
violation of Section 8(a)(1) of the Act. Peter J. Schweit¬ 
zer, Inc., v. N.L.R.B., 144 F. 2d 520, 79 U. S. App. D. C. 1^8 


(1944). 

2. Despite the fact that there is no showing that the in¬ 
stitution of shift rotation is a benefit to employees, the 
Board concluded that Gilbert’s statement, in response to 
an employee’s question, concerning shift rotation was a 
promise in violation of Section 8(a)(1). The record ije- 
veals that shift rotation was a subject of discussion amoijg 
employees long prior to the commencement of Union activ¬ 
ities in September 1948 (App. 140). The record also shoWs 
that during this period shift rotation was not economically 
feasible in Petitioner’s plant because the second and thii'd 
shifts were operating with insufficient personnel (Apb. 
141). The statement concerning shift rotation occurred on 
October 18. In response to a specific question asked Gilbert 
by Bessie Chapman, one of the Union leaders, Gilbejrt 
stated that whether or not the plant instituted shift rota¬ 
tion would be determined by the majority vote 17 of the em- 

J7 This vote is not to be confused with the vote at the Board election. J he 
record is clear that Petitioner advised the employees that it would be guided 
by the desire of the majority of the employees with respect to shift rotation, 
without any reference to whether the Union succeeded or not (App. 115). 
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ployees. (App. 115). In fact, such a vote was had several 
months after the election of October 19 when Petitioner 
had built up a full complement of workers on the second 
and third shifts (App. 141). 

Viewed even apart from any background, it is difficult to 
conceive how Petitioner’s statement that the plant would 
be guided by the desires of the majority of its employees 
with respect to shift rotation is in violation of Section 
8(a)(1). This is particularly true since the statement was 
made in response to a direct question of an employee. In 
any event, if the statement is viewed against the back¬ 
ground of Petitioner’s prior liberal labor policy and its 
repeated statements that it w’ould do the best it could for 
employees regardless of whether or not the Union came 
in, it clearly qualifies as privileged under the Act. Peter 
J. Schweitzer, Inc., v. N.L.R.B., 144 F. 2d 520, 79 U. S. App. 
D. C. 178 (1944). 

III. Counsel’s Prehearing Inquiries Among Petitioner’s 
Employees Did Not Violate Section 8(a)(1) of the 
Act Because They Were Pertinent to the Allegations 
of the Complaint and Necessary to Enable Counsel to 
Prepare an Adequate Defense. 

The circumstances under which Petitioner’s counsel sub¬ 
mitted a prepared questionnaire to Petitioner’s employees 
to ascertain information necessary to prepare an adequate 
defense to the complaint have been detailed in the State¬ 
ment section of this brief. 18 Despite these circumstances, 
the Board concluded that the asking of Questions 7, 8, 9, 
10, 13, 14, 21, and 25 of the questionnaire constituted inter¬ 
ference, restraint and coercion in violation of Section 
8(a)(1) of the Act (App. 61). 

It is well established by the Board’s own decisions and 
conceded by the Board in this case that “an employer is 
privileged to interview employees for the purpose of dis- 


18 App. 164-166; pp. 12-14, supra. 
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covering facts within the limits of the issues raised ly a 
complaint, where the employer or its counsel does so! for 
the purpose of preparing its case for trial and does not 
go beyond the necessities of such preparations ...” (APP- 
59). May Department Stores Co., 70 N.L.R.B. 94 (1^46); 
N. d W. Overall Co., Inc., 51 N.L.R.B. 1016 (1943). It is 
very clear that in the instant case Petitioner’s counsel did 
not go beyond the proper scope in preparing its defense. 
The Board concedes “that the allegations of the complaint 
herein are along broad and general lines and that respond¬ 
ent’s counsel was unable to procure from the Regional Di¬ 
rector a voluntary particularization thereof.” (App. i59). 
Although counsel’s formal motion for a more definite state¬ 
ment of facts, which was referred by the Regional Director 
to the Trial Examiner, was granted in part, the requested 
information was not furnished Petitioner until the start 
of the hearing (App. 164). (Emphasis supplied). 

The scope of preparation of a defense to a complaint is 
necessarily subject to and limited by the extent and char¬ 
acter of the allegations of the complaint. Even in the (;ase 
of a complaint with specific allegations, counsel’s obliga¬ 
tion to prepare a case thoroughly requires extensive inves¬ 
tigation and interviews of witnesses, not only to ascertain 
all material facts bearing on the issues, but also factd re¬ 
lating to issues of credibility, bias, and interest of botlji its 
own and opposing witnesses and facts leading to relevant 
evidence. 19 Where, as in the instant case the allegations of 
the complaint are vague and so broad as to be all-embracing, 
Petitioner’s counsel obviously required great latitudp in 
preparing its defense. This is particularly true since back¬ 
ground material, not part of the issues in a complaint,! has 
always been regarded as significant by the Board and! the 
Courts in unfair labor practice cases. Cf. N.L.R.B. v. 

Trojan Powder Co., 135 F. 2d 337 (3rd Cir. 1943). 

— 

10 Tho propriety of interviewing witnesses or prospective witnesses fo|r the 
opposing side under the circumstances present in this case is clearly sustained 
by Canon 39 of the Canons of Ethics of the American Bar Association, i 
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In the instant case, each of the inquiries which the Board 
held in violation of Section 8 (a)(1) of the Act was perti¬ 
nent to an allegation in the complaint. Thus, Questions 7 
and 8 relating to the purpose of the signing of cards and 
their effect were justified by the necessities of preparing a 
defense to Paragraph VI of the complaint, which alleged 
that a majority of the employees had designated the Union 
as its collective bargaining representative on September 16, 
1948 (App. 5, 6). Clearly Petitioner was entitled to ascertain 
the method of such designation, and if, indeed, the Union 
was designated at all. 20 These inquiries were particularly 
appropriate here in view of the fact that the original con¬ 
certed activity was a sympathetic effort of the employees 
to compel Petitioner to protect Zim Byrd’s job as shift 
foreman. It was quite reasonable to assume that many em¬ 
ployees who signed cards did so for the sole purpose of 
supporting Byrd and thereafter terminated their interest 
in any group activity. In fact, the Trial Examiner found 
that “Indeed, the respondent might have assumed from the 
conference on the night of the 19th, and the return to work 
on Monday, that it had adjusted the employee grievances 
and that the employees had abandoned their efforts to or¬ 
ganize a union.” (App. 32). 

Questions 9 and 10, relating to membership dues and 
fees, were designed to ascertain accurately whether evi¬ 
dence other than cards were to be utilized in establishing 
the Union’s designation as bargaining agent. This infor¬ 
mation was certainly pertinent to the allegation of the com¬ 
plaint that the Union had been designated as bargaining 
agent by a majority of employees. Although neither mem¬ 
bership in nor payment of dues and fees is determinative 
of statutory authorization, 21 certainly these factors are 
evidence of such statutory authorization or lack of it. 
Pure Oil Co., 62 N.L.R.B. 1039 (1945). 

20 Although Petitioner was aware that some cards had been signed as a re¬ 
sult of its September 30th conference with Jacobs and Patterson, it was un¬ 
aware of the number of cards signed and the content of such cards until they 
were introduced into evidence at the hearing. 

21 N.L.R.B. v. Consolidated Machine Tool Corporation, 163 F. 2d 376 (2nd 
Cir. 1947), cert. den. 332 U.S. 824. 








The Board found that Questions 7 and 8 were not perti- 
ent to the issues because the subjective state of mind of 
the employees at the time he signs a card cannot overcome 
his overt act in having signed an application card. Simi¬ 
larly, it found that Questions 9 and 10 sought evidejice 
extraneous to the issues because the signing of an appli¬ 
cation card gives the Union authority to bargain regard¬ 
less of whether the signer is a member of the Union or 
pays dues. (App. 61). Based upon these premises the Board 
thereupon concluded that these four questions were per 
se violations of Section 8(a) (l). 22 This reasoning is clearly 
erroneous. The Board’s conclusion assumes that Peti¬ 
tioner 'was aware that each of the cards signed was a mem- 
bership application card. Actually, Petitioner’s counsel 

was trying to ascertain whether, in fact, the cards were 
• • 7 7 
application or membership cards or whether other means 

of designation had been used. Further, the Board’s con¬ 
clusion, if correct, would preclude Petitioner from investi¬ 
gating facts to ascertain -whether fraud was practiced by 
the Union to induce the employees to execute the carols. 
Obviously the presence of fraud in the execution of Ifhe 
designation would constitute an appropriate defense td> a 
Union claim that it represented a majority of the em¬ 
ployees. 

Questions 13 and 14 of the questionnaire, inquiring asl to 
whether the employees terminated their connection with jhe 
Union at any time after signing the cards, were appro¬ 
priate in the light of Paragraph VII of the complaint whjeh 
alleged that the Union had a continuing majority even ajt a 
date subsequent to the election which it had lost by a sub¬ 
stantial margin. The information sought was necessarv 
to answer this allegation and the further allegation that 
Petitioner had continued to refuse to bargain with ijhe 
Union up to the date of the complaint (February 24, 194{3). 
Clearly, if a majority of the employees had designated lj;hc 

- It certainly cannot be denied that the information sought by these ques¬ 
tions would have a bearing on whether or not the Union was authorised 
as a bargaining agent. 
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Union for the sole purpose of protesting Petitioner's actions 
with respect to Zim Byrd and thereafter quit the Union, 
Petitioner would certainly be entitled to invoke such facts 
as a defense to the Union’s claim of a continuing majority. 
The presumption that the majority status of a designated 
bargaining agent continues until the contrary is shown 23 
does not affect counsel’s right to make these inquiries, be¬ 
cause there was no evidence that counsel was aware that the 
Union had a majority until the cards were introduced at 
the hearing. In any event petitioner was entitled to seek 
evidence enabling it to rebut the presumption. 

The Board found that Questions 21 and 25 of the ques¬ 
tionnaire, inquiring whether the employee was unduly in¬ 
fluenced by Petitioner in voting at the election and whether 
the employee considered that Petitioner’s prepared state¬ 
ments contained threats or promises, were violations of 
Section 8(a)(1) because they sought evidence extraneous to 
the issues. It can hardly be seriously contended that the 
effect upon employees of statements made by an employer 
is not a relevant factor in determining the legal effect of 
said statements. Conceding, arguendo , that these inquiries 
are not pertinent to the issues, either directly or collaterally, 
nevertheless they are not violations of the Act unless they 
are reasonably calculated to coerce, or improperly influence 
Nothing in either Question 21 or 25 can be construed to be 
coercive or to improperly influence the employees in any 
manner. It is apparent that the Board has applied an er¬ 
roneous test to these questions. Its test is whether the in¬ 
formation sought is pertinent to issues in the case, and, if 
not, the inquiries are per se violations of Section 8(a)(1). 
Petitioner submits that even though the information 
elicited by these inquiries be considered extraneous, they 
are not violations of Section 8(a)(1) unless there is a show¬ 
ing that they could reasonably be said to interfere with the 
free exercise of the employees’ rights under the Act. Cf. 
N.L.R.B. v. Ford, et al., 170 F. 2d 735 (6th Cir. 1948). 


23 N.L.R.B. v. Harris-Woodson Co., Inc., 162 F. 2d 97 (4th Cir. 1947). 
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CONCLUSION 

Petitioner submits that the Board’s finding that Pejti- 
tioner declined to recognize the Union on September ^4, 
1948, in bad faith is not supported by substantial evidence 
on the record considered as a whole. Therefore, the Board’s 
conclusion that Petitioner refused to bargain within tpe 
meaning and in violation of Section 8(a) (5) of the Act cajn- 
not be sustained. 

Petitioner further submits that the reference to employee 
rest periods mentioned by Gilbert during a review of Peti¬ 
tioner’s long-standing liberal labor policy and Gilbert & 
response to an employee’s question concerning rotation of 
shifts were privileged under the Act. Similarly, the inves¬ 
tigation conducted by Petitioner’s counsel in preparation 
for the hearing was necessary and proper, and did not con¬ 
stitute a violation of Section 8(a)(1) of the Act. 

Therefore, Petitioner respectfully requests the Court to 
set aside the Board’s Order and issue directions to dismiss 
the complaint insofar as it alleges that Petitioner violated 
Section 8(a)(5) of the Act. Petitioner further requests 
this Court to set aside the Board’s Order and issue direc¬ 
tions to dismiss the complaint insofar as it alleges that Peti¬ 
tioner, through its president, S. C. Gilbert, and its counsel, 
engaged in acts constituting violations of Section 8(a)(1) 
of the Act. 

Respectfully submitted, 

Henry J. Fox, 

James F. Kenney, 

1002 Ring Building, 
Washington 6, D. C. 

Attorneys for Petitioner 

Of Counsel: 

Posner, Berge, Fox and Arent 

1002 Ring Building 

Washington 6, D. C. 

Dated: 

December 20, 1949. 
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APPENDIX OF STATUTES 
Labor Management Relations Act, 1947 

Definitions 

SEC. 2. When used in this Act— 

• # * 

(6) The term “commerce” means trade, traffic, com¬ 
merce, transportation, or communication among the sev¬ 
eral States, or between the District of Columbia or any ter¬ 
ritory of the United States and any State or other Terri- 
torv, or between any foreign country and any State, Terri¬ 
tory, or the District of Columbia, or within the District of 
Columbia or any Territory, or between points in the same 
State but through any other State or any Territory or the 
District of Columbia or any foreign country. 

(7) The term “affecting commerce” means in commerce, 
or burdening or obstructing commerce or the free flow of 
commerce, or having led or tending to lead to a labor dis¬ 
pute burdening or obstructing commerce or the free flow 
of commerce. 

• # * 

Rigiits of Employees 

SEC. 7. Employees shall have the right to self-organiza- 
tion, to form, join, or assist labor organizations, to bargain 
collectively through representatives of their own choosing, 
and to engage in other concerted activities for the purpose 
of collective bargaining or other mutual aid or protection, 
and shall also have the right to refrain from any or all of 
such activities except to the extent that such right may be 
affected by an agreement requiring membership in a labor 
organization as a condition of employment as authorized in 
section S(a) (3). 

Representatives and Elections 

SEC. 9 

(a) Representatives designated or selected for the pur¬ 
poses of collective bargaining by the majority of the em¬ 
ployees in a unit appropriate for such purposes, shall be 
the exclusive representatives of all the employees in such 
unit for the purposes of collective bargaining in respect to 
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rates of pay, wages, hours of employment, or other condi¬ 
tions of employment: Provided, That any individual em¬ 
ployee or a group of employees shall have the right at any 
time to present grievances to their employer and to ha^e 
such grievances adjusted, without the intervention of the 
bargaining representative, as long as the adjustment is pot 
inconsistent with the terms of a collective-bargaining con¬ 
tract or agreement then in effect-: Provided further, Tl^at 
the bargaining representative has been given opportunity 
to be present as such adjustment. 

* # * 

(c)(1) Whenever a petition shall have been filed, in ac¬ 
cordance with such regulations as may be prescribed by the 
Board— 

(A) by an employee or a group of employees or apy 
individual or labor organization acting in their behajlf 
alleging that a substantial number of employees (i) 
wish to be represented for collective bargaining and 
that their employer declines to recognize their repre¬ 
sentative as the representative defined in section 9(^.) 
or (ii) assert that the individual or labor organization, 
which has been certified or is being currently reco<piz(jd 
by their employer as the bargaining representative, is 
no longer a representative as defined in section 9(a); c|>r 

(B) by an employer, alleging that one or more in¬ 
dividuals or labor organizations have presented to hijn 
a claim to be recognized as the representative defineid 
in section 9(a); the Board shall investigate such peti¬ 
tion and if it has reasonable cause to believe that |a 
question of representation affecting commerce exists 
shall provide for an appropriate hearing upon dpe 
notice. Such hearing may be conducted by an officejr 
or employee of the regional office, who shall not makje 
any recommendations with respect thereto. If the 
Board finds upon the record of such hearing that suc|h 
a question of representation exists, it shall direct a|n 
election by secret ballot and shall certify the results 
thereof. 
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Enforcement and Review of Board Order 

SEC. 10 

• * • 

(e) The Board shall have power to petition any circuit 
court of appeals of the United States (including the United 
States Court of Appeals for the District of Columbia), or 
if all the circuit courts of appeals to which application may 
be made are in vacation, any district court of the United 
States (including the District Court of the United States 
for the District of Columbia), within any circuit or district, 
respectively, wherein the unfair labor practice in question 
occurred or wherein such person resides or transacts busi¬ 
ness, for the enforcement of such order and for appropriate 
temporary relief or restraining order, and shall certify and 
file in the court a transcript of the entire record in the pro¬ 
ceedings, including the pleadings and testimony upon which 
such order was entered and the findings and order of the 
Board. Upon such filing, the court shall cause notice thereof 
to be served upon such person, and thereupon shall have 
jurisdiction of the proceeding and of the question deter¬ 
mined therein, and shall have power to grant such tempo¬ 
rary relief or restraining order as it deems just and proper, 
and to make and enter upon the pleadings, testimony, and 
proceedings set forth in such transcript a decree enforcing, 
modifying, and enforcing as so modified, or setting aside in 
whole or in part the order of the Board. No objection that 
has not been urged before the Board, its member, agent, or 
agency, shall be considered by the court, unless the failure 
or neglect to urge such objection shall be execused because 
of extraordinary circumstances. The findings of the Board 
with respect to questions of fact if supported by substantial 
evidence on the record considered as a whole shall be con¬ 
clusive. If cither party shall apply to the court for leave to 
adduce additional evidence and shall show to the satisfac¬ 
tion of the court that such additional evidence is material 
and that there were reasonable grounds for the failure to 
adduce such evidence in the hearing before the Board, its 
member, agent, or agency, the court may order such addi¬ 
tional evidence to be taken before the Board, its members, 
agent, or agency, and to be made a part of the transcript. 
The Board may modify its findings as to the facts, or make 
new findings, by reason of additional evidence so taken and 
filed, and it shall file such modified or new findings, which 
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findings with respect to questions of fact if supported ty 
substantial evidence on the record considered as a whole 
shall be conclusive, and shall file its recommendations, j if 
any, for the modification or setting aside of its original 
order. The jurisdiction of the court shall be exclusive ajid 
its judgment and decree shall be final, except that the saipe 
shall be subject to review by the appropriate circuit coijrt 
of appeals if application was made to the district court ps 
hereinabove provided, and by the Supreme Court of the 
United Stat-es upon writ of certiorari or certification as pro¬ 
vided in sections 239 and 240 of the Judicial Code, las 
amended (U.S.C., title 28, secs. 346 and 347). 

(f) Any person aggrieved by a final order of the Board 
granting or denying in whole or in part the relief sought 
may obtain a review of such order in any circuit court bf 
appeals of the United States in the circuit wherein the un¬ 
fair labor practice in question was alleged to have been en¬ 
gaged in or wherein such person resides or transacts busi¬ 
ness, or in the United States Court of Appeals for the Dis¬ 
trict of Columbia, by filing in such court a written petition 
praying that the order of the Board be modified or set aside. 
A copy of such petition shall be forthwith served upon t(ie 
Board, and thereupon the aggrieved party shall file in the 
court a transcript of the entire record in the proceeding, 
certified by the Board, including the pleading and testimony 
upon which the order complained of was entered, and the 
findings and order of the Board. Upon such filing, tjie 
court shall proceed in the same manner as in the case of an 
application by the Board under subsection (e), and shijill 
have the same exclusive jurisdiction to grant to the Boafd 
such temporary relief or restraining order as it deems just 
and proper, and in like manner to make and enter a decr|ee 
enforcing, modifying, and enforcing as so modified, or set¬ 
ting aside in whole or in part the order of the Board; tjie 
findings of the Board with respect to questions of fact if 
supported by substantial evidence on the record considered 
as a whole shall in like manner be conclusive. 
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33ntteb States Court ot Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 

| 

No. 10433 

Joy Silk Mills, Inc., petitioner 
v. 

National Labor Relations Board, respondent 

'—-- 

ON PETITION FOR REVIEW AND ON REQUEST FOR ENFORCEMENT 

OF AN ORDER OF THE NATIONAL LABOR RELATIONS BOARb 

BRIEF FOR THE NATIONAL LABOR RELATIONS BOARD | 

— 

COUNTERSTATEMENT OF THE CASE 

i 

— 

I. The Board’s findings of fact and conclusions of la\%f 

This case is before the Court upon the petition of Joy s[lk 
Mills, Inc. (R. 71), to review and set aside on order of tjie 
National Labor Relations Board issued against petitioner (p,. 
9), pursuant to Section 10 (c) of the National Labor Relations 
Act, as amended (61 Stat. 136, 29 U. S. C. Supp. II, Secs. 151, 
et seq.), herein referred to as the Act. In its answer to the 
petition the Board has requested that its order be enforced 
(R. 75). This Court has jurisdiction under Sections 10 (b) 
and (f) of the Act, as amended. 1 

1 In the course of its business during the year of 194S, the company pur¬ 
chased raw materials all of which were obtained from points outside the 
State of South Carolina, and also shipped all of its finished products to 
points outside of the State. In its answer to the complaint, the company 
conceded that it is engaged in commerce within the meaning of the Act 
(R. S) ; accordingly, no jurisdictional question is presented. 
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A. The background 
1. The business of the petitioner 

During the period pertinent to these proceedings, the com¬ 
pany operated a small plant in Hartsville, South Carolina, 
where it engaged in the processing of yarn and thread. The 
normal complement of the plant was fifty to sixty production 
and maintenance workers, divided into three shifts. The com¬ 
pany’s managerial and supervisory representatives consisted of 
C. S. Gilbert, president; H. P. Southerland, general manager; 
Raymond Russell, plant superintendent; K. P. (Fred) Car¬ 
penter, held out by the company to be part of its managerial 
staff; Elsie Clyde McCaskell, forelady; and Wallace Cassidy, 
foreman (R. 19, 39). 


2. The election of 1946 

The first labor-union activity which the company experienced 
occurred in the fall of 1946, when the United Textile Workers 
of America, A. F. L., herein called the Union, conducted an or¬ 
ganizational campaign among the company’s employees, cul¬ 
minating in an election in which the Union failed to secure a 
majority. Further organizational attempts were thereafter 
suspended until the events occurred with which we are herein 
concerned (R. 102, 127). 


B. The beginning of concerted activities 
1. The Zim Byrd incident 

Zim Byrd was employed as head foreman and performed the 
usual supervisory functions. The company sustained some 
decrease in business and, believing that a more experienced man 
could turn out an improved product and thereby regain lost 
accounts, hired Raymond Russell in the capacity of superin¬ 
tendent. Since the duties of Russell and Byrd now over¬ 
lapped, Byrd was given a month’s leave of absence with pay, 
to enable him to seek another post (R. 140). However, under 
the impression that Byrd had been irrevocably discharged, the 
employees of the first shift, on September 15,1948, asked Presi¬ 
dent Gilbert to reinstate Byrd. This request was denied. As a 
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result that night these and other employees initiated the for¬ 
mation of a local of the Union (R. 20; St. 154). 2 

2. The signing of the union cards 

As one of the leaders in the organization of the Union, Em¬ 
ployee Helen B. Watson obtained a supply of union cards frbm 
a labor official in a neighboring plant and signed up several 
employees at their homes. Additional cards were signed out¬ 
side the plant upon the arrival and departure of workers during 
the changing of the shifts (ST. 154). This activity was pb- 
served by E. C. McCaskell, forelady, and agent Carpenter, a^id, 
although McCaskell remained silent, Carpenter ordered |he 
organizers to cease what he assumed were attempts to hinder 
employees from reporting for the night shift (ST. 156). The 
Board found that through Carpenter the company at this time 
acquired knowledge of the existence of an organizational cam¬ 
paign (R. 24). 

3. The walk-out 

On September 16, 194S, the day following the company’s re¬ 
fusal to reinstate Byrd, the employees failed to report for w<^rk, 
congregating instead outside the mill in protest against ^he 
company’s stand. At approximately 9:30 or 10 o’clock, Presi¬ 
dent Gilbert requested several of them to confer with him in 
his office (ST. 154). During the ensuing discussion the em¬ 
ployees renewed their demand for Byrd’s reinstatement. They 
also requested the grant of paid vacations. Denying both re¬ 
quests at first, Gilbert later acceded to the demand for vacations 
with pay. Finally, in order to induce the employees to retiirn 
to work, Gilbert promised them that if they would resume wprk 
at once no deduction in wages would be made for the time Al¬ 
ready lost during the walk-out. Because the employees “did 
not know whether he would stick to his promise about vacations 


2 “R” refers to the joint appendix. Where the reference “ST.” occurs^ it 
refers to the stipulation entered into by the parties, reprinted at pp. 152 to 
166 of the joint appendix, by which it was agreed that certain facts found 
by the Trial Examiner and adopted by the Board are admitted for the 
purposes of review in this Court. Where, in a series of references, a semi¬ 
colon appears, the references preceding the semicolon are to the Board’s 
findings, the succeeding references are to the supporting evidence or to the 
stipulation. 
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or not” (R. 114), they continued to stay out for the remainder 
of that day and the two following days. Work w r as resumed on 
Monday, September 20. During this time, 38 out of the com¬ 
pany’s 52 employees signed membership cards which authorized 
the Union to bargain collectively for them (ST. 154). 

C. The rejection of the Union’s request to bargain by insistence upon an 

election 

The signed membership cards were transmitted to Earle Brit¬ 
ton, state president of the A. F. of L., who referred them to 
Joseph Jacobs, southern director of the Union, on September 
19 (ST. 155). Jacobs instructed Britton to communicate with 
the company in order to demand recognition and to inaugurate 
bargaining (R. 26; 102). Britton thereupon sent a letter to 
President Gilbert which stated that more than 30 percent of the 
employees had signed membership cards and that therefore 
the Union w’as proceeding to petition the National Labor Rela¬ 
tions Board for an election (R. 82). When Jacobs received a 
copy of this letter on the 23rd, he recognized that it failed to 
include a clear demand to bargain “in terms required by the 
Board” (R. 26; 108). 

The following morning. September 24, 1948, in order to per¬ 
fect the demand to bargain, Jacobs personally telephoned Gil¬ 
bert long distance and asked him to “recognize us as collective 
bargaining agent for production and maintenance employees 
at the plant because we had been authorized to represent them” 
(R. 27; 102). Gilbert refused Jacob’s request for recognition, 
stating that in his opinion the Union’s loss of the 1946 election 
settled the matter. Jacobs explained that two years having 
elapsed a new election is not precluded, and, in any event, since 
the Union presently represented a majority of the employees, 
it was within its rights to request collective bargaining now. 
As a means of substantiating the Union’s majority status Ja¬ 
cobs proposed that the signed union cards be cross-checked 
against the company’s pay roll by an impartial person. Upon 
rejection of that method, Jacobs further suggested that a con¬ 
sent election be held. That too was rejected by Gilbert. He 
insisted that any election be conducted only after all formal 
Board processes had run their course. The conversation closed 
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with Jacobs’ statement that he would file an election petition 
with the Board (R. 27; 102,103). 

Immediately following this telephone conversation, Jacobs 
filed a representation petition with the Board which stated 
among its allegations that the Union had “notified the empldyer 
of claim that a question concerning representation has arisen” 
and that “the employer failed to recognize” the Union (R. 27; 
Tr. 818). 3 Gilbert was informed of this action by a long-dis¬ 
tance call later that same day from Mark Patterson, Field 
Examiner of the Board’s Regional Office in Atlanta. Patter¬ 
son asked whether Gilbert would agree to a consent election, 
but the latter preferred to consult his attorney before comnfdt- 
tinghimself (R. 27; 123). 

Field Examiner Patterson, in an effort to arrange a consent 
election, convened a meeting in the company’s office on Sep¬ 
tember 30, at which Manager Southerland and Henry J. Fox, 
attorney, represented the company, and Joseph Jacobs ap¬ 
peared for the Union (R. 28; 106, 144). Jacobs again asked 
for a cross-check but Fox declined the suggestion. Howeyer, 
tentative agreement was reached to hold a consent election 
subject to the company’s ascertainment that its operations 
affect commerce so as to subject it to the Board’s jurisdiction. 
Toward the close of the conference, Jacobs declared, “Of 
course, we could obviate all of this if we would sit down alnd 
get a contract,” to which no reply was made (R. 28; 111). 
Thereafter, on October 7,1948, upon receipt of advice of coun¬ 
sel that the company was subject to the Board’s jurisdiction!, a 
consent election agreement was entered into providing for t|he 
holding of an election on October 19 (R. 29; 106). 


D. The Company, by coercive conduct, destroys the utility of the election as 
a means of substantiating the Union's majority, and thereby reveals that 
its insistence thereon was motivated by a desire to evade all bargaining 

Beginning on October 12, within a week preceding the elec¬ 
tion which had been agreed upon only five days before, and 
continuing through the election, the company embarked updin 
a coercive course of conduct designed to make a free election 

1 The petition is contained in the transcript of record certified to tjhe 
Court at p. 818, but not reprinted in the joint appendix. 
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impossible. Its conduct revealed that its rejection of the 
Union’s request to bargain and its insistence upon an election 
were designed to gain time within which to undermine the 
Union’s majority. The events may be briefly summarized as 
follows: 

1. The promises of favor made by President Gilbert to the assembled 

employees 

Before the employees’ organizational activity began, the 
company did not provide the employees with any rest period 
during which they could eat their lunch (R. 101, Tr. 88). 
Furthermore, although the employees had long been seeking 
such an arrangement, there was no system of shift rotation in 
the plant by which the swing and night shift employees would 
have an opportunity to work on the day shift at regular inter¬ 
vals, and its absence was responsible for employee dissatisfac¬ 
tion (R. 140, 141, 151). On October 12, the company assem¬ 
bled its employees on company time to hear a lengthy anti¬ 
union speech prepared by President Gilbert and read on his 
behalf by K. F. (Fred) Carpenter, the company’s bookkeeper, 
timekeeper, and one-man office force (R. 87-93, ST. 158). 
Carpenter was held out by the company “to its employees as 
its agent, and indeed as a part of its managerial staff,” and in 
its brief (p. 29) the company does not contest 4 the Board’s 
finding that “to the extent that [Carpenter’s] acts and state¬ 
ments are of a coercive nature they are attributable to the 
company” (R. 39).- In that speech Gilbert disparaged the 
need for a union, and for the first time he pledged that “as soon 
as equipment for the canteen * * * arrives, you will be 

given a rest period so that you may eat your lunches and relax 
in comfort during your shift” (R. 51; 91). Within less than 
a week of the first speech, on October 18, the day before the 
election, Carpenter delivered a second anti-union speech pre¬ 
pared by Gilbert similar in tenor to the first one (R. 93-100). 
This speech furnished the occasion for Gilbert’s promise to re¬ 
move the employees’ dissatisfaction over the lack of shift rota- 

4 Indeed, upon the stipulated facts (R. 36-39: ST. 153-154, 156, 15S-159, 
161-162), such a contest would be futile. I. A. M. v. N. L. R. B., 311 U. S. 72, 
80, afFg 71 App. D. C. 175,110 F. 2d 29 (C. A. D. C.). 
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tion, for following the speech, employee Bessie Chapman asked 
Gilbert whether he contemplated instituting a system of shift 
rotation. Gilbert agreed to this action if desired by a majority 
of the employees (R. 115). This promise was reaffirmed by 
Superintendent Russell in a conversation with another em¬ 
ployee, Yonceil Hollomon, some days later (R. 35; Tr. 501). 

The Board concluded that these “promises of benefit because 
of their significant timing, were calculated directly to effect 
the decision of the employees on the issue of union representa¬ 
tion,” and were proscribed by Section 8 (a) (1) of the Act 
because they constituted a use of economic power “/or the pur¬ 
pose of causing the employees to accept or reject a representa¬ 
tive for collective bargaining” (R. 52). 

2. The coercive activity directed to individual employees 

At the same time that the company through its president 
sought to induce defection from the Union through pronjiises 
of favor made to the employees as an assembled group, it re¬ 
sorted to coercive pressure directed against individual em¬ 
ployees to realize the same end. 

(a) The activities of Superintendent Russell 

In his capacity as plant superintendent, Russell had cjlose 
and daily contact with the employees in the mill (Tr. 4^3). 
He admittedly held anti-union views, and during the immledi- 
ate preelection period he attempted to proselytize employees 
to his persuasion by reporting his own unsatisfactory experience 
as a former union member (ST. 162, 163). During the course 
of this activity, Superintendent Russell engaged in the follow¬ 
ing coercive conduct: 

One or two days before the election, Superintendent Russell 
asked employee William Chapman, an oiler under his super¬ 
vision, whether he had made up his mind concerning the Vote 
he w^as to cast. When Chapman replied that he had, Russell 
“hoped that it was made up the right way.” After infomiing 
Chapman that “you can’t leave the union to become a fore¬ 
man,” Russell stated that a raise was pending for Chapman 
which might well be delayed or even retracted in the event 
of a union victory (R. 46; ST. 163). In similar fashion, a few 
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days before the election, Russell interrogated employee Von- 
ceil Hollomon concerning her attendance at a union meeting 
held some nights previously. Russell informed Hollomon 
that although voting for the Union would not endanger her 
job, it might well imperil her designation to the first shift 
(R. 46; ST. 163). 

On October 18, the same day that President Gilbert’s anti¬ 
union speech was read to the employees and only one day before 
the election, Russell questioned employees Henry D. O’Neal 
and Gwendolyn Beasley. Russell asked O’Neal about his 
union sympathy, and upon learning that O’Neal had attended 
a union meeting the day before, he sought further information 
from O’Neal about the number of workers attending. O’Neal 
gave his estimate of the number of employees present, and 
Russell concluded the conversation by enjoining O’Neal to “let 
him know if he found out anything more.” O’Neal promised 
he would do so. (R. 44—45; 115, 116, Tr. 242). Russell simi¬ 
larly approached employee Beasley at her machine and asked 
her how many were present at the union meeting, what the 
union promised, and whether the union could give the em¬ 
ployees anything he could not (R. 45; ST. 162, 163). Finally, 
the very morning of the election, Russell asked employee Jean 
Longrie the reason for her sudden interest in the Union (R. 
47; ST. 162). 

Russell continued with his coercive antiunion activity even 
after the election. On December 21, 1948, in the course of 
interviewing Lois Gainey, who was an applicant for a job, he 
first informed her that openings existed, and then he interro¬ 
gated her as to her opinion of the Union. The applicant re¬ 
plied that she lacked sufficient knowledge to express an opinion 
on this score. Shortly thereafter she was hired (R. 47; ST. 
164). 

The Board found that “the inquiries by Russell as to em¬ 
ployees’ interest in, views toward, and membership in the Union 
and as to how they intended to vote in the election; his in¬ 
quiries as to union meetings and activities and his solicitation 
of employee assistance in obtaining such information; his im¬ 
plied threat that an employee would not receive a contemplated 
increase if the Union came in; his implied threat that if an 
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employee voted for the Union, she would lose her shift; and 
his questioning of an applicant for employment as to her union 
views” were coercive acts violative of Section 8 (a) (1) of the 
Act (R. 53, 54). j 

(b) The conduct of Fred Carpenter 

Management representative Fred Carpenter, who read 
President Gilbert’s antiunion speeches on October 12 and 18 
(supra, p. 6), gave point to their tenor by engaging in coercive 
pressure directed against individual employees in the same 
fashion as did Superintendent Russell. On October 18, the d^y 
before the election and the same day as his antiunion speech, 
Carpenter approached employee O’Neal, as did Superintendent 
Russell (supra, p. 8), and said, “you didn’t tell me which w^y 
you were going to vote, for or against the union.” When O’Neal 
failed to answer, Carpenter at first turned away, but then 
he returned and asked, “you like your job?” (R. 40; ST. 16Q). 
On the same day, Carpenter, visiting employee Edna Robbins 
at her machine, informed her of his surprise that she was a 
member of the Union, considering that her father (employed 
by another company in town) was not a union adherent (R. 
44; ST. 160). 

The next day, the very morning of the election, Carpenter 
continued with his individualized pressure, using as his frame 
of reference a newspaper article written by Westbrook Pegler 
which was unfavorable to union leadership in general (R. 3^; 
ST. 159). He exhibited this clipping to various employees at 
their machines (R. 39 and n. 24, 40, 41-42; ST. 159, 160, 16l|), 
and requested them to read it so that they could inform theijn- 
selves (as Carpenter put it) “of another angle of the uni<jm 
question which possibly had not been presented” (ST. 16C|)- 
After Jean Longrie (the employee to whom Superin tended t 
Russell expressed surprise because of her interest in Uniqn 
(supra p. 8) had read the Pegler article, Carpenter warned her 
that “if the union came in, Mr. Gilbert probably would elope 
down the mill and we would both be out of a job” (R. 40; ST. 
160). In similar vein, while employee Robert Morris was per¬ 
forming his job, Carpenter interrogated Morris concerning hejw 
he intended to vote. Morris replied that this matter was b|is 
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own business. Carpenter warned Morris against “going around 
telling people how to vote” (R. 44; ST. 160,161). 

The Board found that “the inquiries by Carpenter as to how 
employees w r ould vote in the election and as to their union 
membership, views and attitudes; his threat that Gilbert prob¬ 
ably would close the mill if the Union came in; and his implied 
threat to O’Neal that his job would be affected by his vote” 
were coercive acts violative of Section S (a) (1) of the Act 
(R. 53). 

4. The Board’s conclusion that the company rejused to bargain 

collectively 

In the election held as scheduled on October 19, the Union 
failed to secure a majority by a vote of 16 to 32 (R. 21 ; 
ST. 155). 3 The Board found, however, that the company, by 
its “acts of interference and coercion,” had “made a free election 
impossible” (R. 11). The Board further concluded that this 
coercive course of conduct demonstrated that the company’s 
insistence upon an election was not motivated by a good faith 
doubt of the Union’s majority, but, on the contrary, “the real 
reason the [company] rejected the Union’s request on Septem¬ 
ber 24 was to gain time within which to undermine the Union’s 
support” (R. 12). It is stipulated that the Union was desig¬ 
nated as exclusive representative by a majority of the em¬ 
ployees on September 16, 1948 (ST. 154, 156), and the Board 
found that “to the extent the election showed a defection in 
the Union’s support, such defection was attributable to the 
[company’s] unfair labor practices and is therefore not a bar 
to a remedial order in this case.” (R. 55). Accordingly, the 
Board held that “a refusal took place on September 24, and 
from that time on, the respondent refused to bargain collec¬ 
tively within the meaning of Section 8 (a) (5) of the Act as 
amended” (R. 12). 

* Objections to the conduct affecting: the outcome of the election were filed 
by the Union, and subsequently upheld by the Regional Director who or¬ 
dered the election set aside. Thereafter, the Union with the approval of 
the Regional Director withdrew its election petition without prejudice 
(R. 21; ST. 155), and on October 29 filed an unfair labor practice charge 
against the company (R. 16). 
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E. The pre-hearing questionnaire 

Counsel for the company, on March 10 and 11, 1949, sub¬ 
mitted a questionnaire to a substantial number of employees 
who had worked for the company during September and Octo¬ 
ber of 1948. The inquiry was made by the company’s attorney 
in the course of his investigation of the facts alleged in the cojn- 
plaint and in his preparation of the case for the hearing 
(ST. 164). The questionnaire, pertaining to the employees’ 
union activity, contained 28 inquiries (R. 79-81). The Board 
found that eight of these questions were in violation of Sec¬ 
tion 8 (a) (1) of the Act, since they elicited information oijit- 
side the scope of the issues framed by the pleadings, and thus 
exceeded the privilege of inquiry afforded as an aid to trial 
preparation (R. 61). These questions were as follows: 

7. What did you consider to be the purpose of signing 
the card? 

8. Did you consider yourself a member of the uni^n 
when you signed the card? 

9. At the time you signed the card, did you pay apy 
money for membership or other fees in the union? 

10. Did you agree to the future payment of any mem¬ 
bership, initiation or other fees to the union? 

13. Did you terminate your connection with the unipn 
at any time after you signed a card? 

14. If so, for what reason did you terminate yc^ur 
connection with the union? 

21. Did you cast your vote at the election solely ac¬ 
cording to your own personal views concerning wheth er 
you desired the union to represent you and without any 
fear or threats as to your job and future with the com¬ 
pany, and without being influenced in any respect by 
promises of future benefits by the company? 

25. Did you consider that those speeches or the state¬ 
ments and notices posted on the bulletin board wqre 
threats or promises of benefits to influence your vc|te 
against the union? 
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II. The Board’s order 

The Board’s order requires the company to cease and desist 
from refusing to bargain collectively with the Union, and in 
any other manner interfering with, restraining, or coercing its 
employees in the exercise of the rights guaranteed by Section 7 
of the Act (R. 13). Affirmatively, the Board’s order requires 
the company to bargain with the Union upon request and to 
post appropriate notices (R. 13). 

SUMMARY OF ARGUMENT 

The coercive conduct engaged in by the company before the 
election fully warrants the Board’s conclusion that the com¬ 
pany’s rejection of the Union’s request to bargain and its in¬ 
sistence upon an election was designed to gain time within 
which to dissipate the Union’s majority. The Board could 
reasonably conclude that an employer’s expression of doubt 
as to a Union’s majority status is not made in good faith when, 
during the time he gained by making such assertion, he resorts 
to such patent acts of coercion as sustained interrogation of 
employees concerning their union activity, threats of economic 
reprisal should the employees persist in their organizational 
efforts, enlistment of an employee informer to report on union 
progress, and promises of economic favor designed to quell 
legitimate aspirations to collective bargaining. By insisting 
in bad faith upon an election, after a sufficient request to bar¬ 
gain had been made by the Union, the company engaged in a 
wrongful refusal to bargain. Furthermore, the Board was 
warranted in concluding that portions of the prehearing ques¬ 
tionnaire submitted by the company’s counsel to the employees 
were coercive, since they interrogated employees concerning 
aspects of their union activity immaterial to the issues of the 
case. A privilege of inquiry afforded to ready a case for trial 
does not entail a license to probe into union matters irrelevant 
to the case. 

ARGUMENT 

A. The Company’s- preelection interference, restraint, and 
coercion in violation of Section 8 (a) (1) of the Act 

The company, by its representatives, Superintendent Russell 
and agent Carpenter {supra, pp. 7-10), interrogated employees 
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concerning their union activity, threatened employees with 
economic reprisals if the Union were successful in its campaign, 
and solicited an employee to report on the progress of unjion 
activity. 

The stipulated facts show that Superintendent Russell inter¬ 
rogated employees O'Xeal. Longrie, and applicant for employ¬ 
ment Gainey regarding their union views, sympathies, and 
interests in the Union (supra, p. S). Employees Hollomon 
and Beasley, as well as O’Neal, were also questioned, about the 
attendance and proceedings at a union meeting and the laiter 
was induced to render reports of subsequent union meetings 
(supra, pp. 7-8). Russell attempted to learn how’ Employee 
Chapman planned to vote, and the latter was also threatened 
with a denial of a pending increase in pay should the Unidn’s 
campaign be successful (supra, p. 7). Employee Holloi^on 
was similarly coerced when informed that a union victory 
would probably necessitate a transfer to a less favorable s 
(supra, p. S). 

The stipulated facts also show that management representa¬ 
tive Carpenter interrogated employees Morris and O’Neal as 
to how they intended to vote, and, when the latter failed to 
respond, he was threatened with discharge when he was mean¬ 
ingfully asked. “You like your job?" (supra, pp. 9-10). Em¬ 
ployee Longrie was warned of the probability of the mill clos¬ 
ing down if the Union were certified (supra, p. 9). Finally, 
Employee Robbins was interrogated concerning her attitiide 
toward the Union (supra, p. 9). 

“The combination of facts just recited fits into a legal pattern 
already well marked out by an abundance of authority in tjhe 
labor field.” 0 Apart from attempting to minimize its signifi¬ 
cance (Co. Br., p. 29), the company does not dispute the fact 
that its conduct infringed upon the employees’ right to ikn- 
coerced self-organization. The gravity of its infraction is 
apparent upon analysis. 

As to interrogation, the Board has recently restated the b^sic 
rationale rendering interrogation of an employee concerning 

L. R. B. V. O'Keefe and. Merritt Alfg. Co., 2."> L. R. R. M. 212(>, 2121) 

(C. A. 9., December 2, 1949). 
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his union activity violative of Section S (a) (1). Matter of 
Standard Coosa-Thatcher Co., 85 N. L. R. B. No. 224, 24 
L. R. R. M. 1575- The gravamen of the activity proscribed by 
Section 8 (a) (1) is the impingement upon the right guaranteed 
employees by Section 7 to organize, associate, and bargain col¬ 
lectively. In these matters a right of privacy is accorded em¬ 
ployees protected from all interference. Interrogation of the 
employee as to union matters invades this privacy and is con¬ 
demned as an unlawful intrusion upon the enjoyment of the 
rights secured him by the Act. Such interrogation induces in 
the questioned employee a reasonable belief that the employer’s 
purpose in securing the information is to enable him to visit 
reprisals, once the intelligence is obtained. In effect, he is also 
cautioned to forsake any contemplated union activity or risk 
loss of his job. As the Board stated, “Our experience demon¬ 
strates that the fear of subsequent discrimination which inter¬ 
rogation instills in the minds of employees is reasonable and 
well-grounded. The cases in which interrogated employees 
have been discharged or otherwise discriminated against on 
the basis of information obtained through interrogation are 
numerous. 7 These cases demonstrate that, by and large, em¬ 
ployers who engage in this practice are not motivated by idle 
curiosity, but rather by a desire to rid themselves of union 
adherents.” Based upon these considerations, “questioning 
employees concerning their labor sympathies.” s including in¬ 
quiries directed to applicants for employment, 0 have been uni- 

; Citing Ford Products, 73 N. L. R. B. 49, enforced 170 F. 2d 73.", (C. A. 0) ; 
Tc.rox .'.fitter Products , Inc.. S3 N. L. R. B. No. 93. 

' Heinz Co. v. N. L. R. B.. 311 U. S. ."14. 

'The applicant for employment would in all likelihood he even more 
coerced than those already hired, because the former could but infer that 
obtaining the job depends on an answer acceptable to the employer. He is 
also immediately apprised of the employer’s antagonism toward unions, and 
that if hired, union activity will run him afoul of management policies. See 
.V. L. R. B. v. Cities Service Oil Co.. 129 F. 2d 933. 934 (C. A. 2) ; .V. L. R. B. v. 
Clorksbnr;/ Publishing Co.. 120 F. 2d 976. 979 ((*. A. 4). 
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formly condemned. 10 as the most recent of such cases mhkes 
plain- 11 

As to threats of economic reprisal, where, as here, the em¬ 
ployer because of union activity threatens to close the mill, 12 
to discharge a pro-union employee, 13 to withhold a proposed 
pay increase, and to transfer an employee to a less favorable 
shift, 14 he engages in an interdicted use of economic power to 
compel defection from the union. Finally, an employer's so¬ 
licitation of an employee to report back to him as to what t^kes 
place at union meetings is clearly within the ban of Section 
S (a) (1) of the Act. 13 

As counterpoint to its interference, restraint, and coercion 
through interrogation, economic reprisal, and enlistment O) an 
employee informer, the company promised the grant of Eco¬ 
nomic benefits to thwart the Union’s advent. On the occasion 
of the October 12 statement to the employees, the company 
promised that “as soon as equipment for the canteen * * * 

arrives, you will be given a rest period so that you may eat 
your lunches in comfort during your shift’’ (supra, p. 6). 
Contrary to the company’s contention (Co. Br., p. 31), “before 
the occasion of the reading of the letters”, there had been no 
“rest periods in effect at the plant” (R. 101), and the employees 
“ate at [their] machine, and worked while [they] were eating” 
(Tr. SS). [Emphasis supplied.] And following the reading 
of the October 18 statement, in answer to an employee's qhes- 


10 See. e. U'.. -V. h. R. B. v. Arcade-Sunshine Co.. 73 App. I). C. 128. ijs F. 
2d 40, 50. cert. den. 313 V. S. 367; Texarkana Eu* Co. v. .V. L. R. />., 110 F- 2d 
4X0, 4x3 (C. A. 8) ; .V. L. R. B. v. Brown Taper Mill Co.. Inc.. 133 F. 2d! OsS. 
‘589 (<’. A. 3) : V. L. R. }{. v. .1. L. Abell Co.. 97 F. 2d 031. 935, (C. A 4) ; 
N. L. R. B. v. Maynard K. Van Demon, 13S F. 2d S93, 805 (C. A. 2). 

V. Jj. R. It. v. Minnesota Minlay and Mfff. Co.. 25 L. R. R. M. 2262,12264 
< <,\. 8, January 16. 1050) : .V. L. R. B. v. LaSalle Steel Co., 25 L. R. It. M. 
2152 (C. A. 7. December 0. 1949) : A*. L. R. B. v. National Plasties Products 
Co.. 175 F. 2d 755. 7(50 (•*. A. 4) 5 .V. L. R. B. V. Seirell Mffl. Co.. 172 F. 2d 459, 
-1(50-461 (<’. A. 5). 

I. A. M. v. N. L. R. B., 110 F. 2d 29, 39, 71 App. D. C. 175. affirme^ 311 
U. S. 72. 

13 N. L. R. B. v. Arcade-Sunshine Co., supra. 

11 Heins Co. v. N. L. R. B. supra. 

15 Aywilines, Inc. v. N. L. R. B., 87 F. 2d 146, 152 

John A Ollier Engr. Co., 123 F. 2d 5S9. 591 (C. A. 7). 
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tion, President Gilbert promised the institution of a system of 
shift rotation by which the employees on the night and swing 
shifts would have an opporunity to work on the day shift at 
regular intervals (supra, pp. 6-7). Contrary to the company’s 
contention (Co. Br., p. 33), this was a definite benefit to the em¬ 
ployees, which they had long been seeking, because it enabled 
them to “have a little entertainment in the evening” (R. 140). 
The Board found that these promises of benefit, because of 
their significant timing in the midst of a union campaign, 
were made for the purpose of inducing the employees’ to re¬ 
pudiate the union in the election (R. 51). 

Because the “action of employees with respect to the choice 
of their bargaining agents may be induced by favors bestowed 
by the employer as well as by his threats or domination.” 10 the 
employer’s promise of economic benefits to defeat employees’ 
organizational activity is a forbidden resort to economic power 
when its objective is to show “its employees that resort to self¬ 
organization was plainly unnecessary.” 17 Such promises of 
economic benefits, “employed to stem a tide of organization,” 18 
have been uniformly recognized to be restrictive of free em¬ 
ployee choice. 19 

Its proscription has been codified by the amendments to the 
Act which exclude a “promise of benefit” from the protection 
which Section 8 (c) extends to expression of views, arguments, 

18 Medo Photo Supply Corp. v. .V. L. R. II., 321 U. S. 678. 685-6S6; see also. 
Western Cartridge Co. v. X. L. R. Ii.. 134 F. 2d 240, 244 (C. A. 7) (“Inter¬ 
ference is no less interference because it is accomplished through allure¬ 
ments rather than coercion”). 

17 .V. /,. R. B. v. Crrncn Cun Company, 138 F. 2d 263, 266 (C. A. 8). 

Western Cartridge Co. v. X. L. R. B., 134 F. 2d 240, 244 (C. A. 7). 

See, r. g„ Immediate acceptance of all the outstanding grievances and 
suggested changes by employees, X. L. R. B. v. Superior Tanning Co., 117 
F. 2d S81, S85-8 (C. A. 7), cert. den. 313 U. S. 550; announcement of a 
stock purchase plan. X. L. R. B. v. Vincennes Steel Corp., 117 F. 2d 160, 172 
(C. A. 7); relinquishment of requirement of compulsory overtime, and 
promise of future extra payment for such work. F. W. Woolworth Co. v. 
A. L. R. B., 121 F. 2d 658, 660 (C. A. 2) ; implementation of a profit showing 
contract on very day consent election agreed ui>on, N. L. R. B. v. ./aim d 
Ollier Engraving Co.. 123 F. 2d 580, 503 (C. A. 7) : offer of a wage increase 5 
days after receiving a union request for bargaining, X. L. R. B. v. Crown 
Can Co., 13S F. 2d 263, 266, (C. A. 8), cert. den. 321 U. S. 769; vacation plan 
and wage increase, X. L. R. B. v. Gate City Cotton Mills, 167 F 2d 647 
(C. A. 5). 


or opinion. While the mere existence of organizational activ¬ 
ity among the employees does not preclude the employer from 
instituting beneficial changes in the employment relationship 
so long as those changes are dissociated from a purpose to in¬ 
duce the employees to refrain from unionization, 20 where, as 
here, that purpose exists, the vice of the promises is not neu¬ 
tralized, as the employer would have it be (Co. Br., p. 33), 
merely because the company states that the promise will be 
kept even if the union is successful. Indeed, in view of tlhe 
coercive pressure the company was otherwise exerting to cojn- 
pel abandonment of unionization, which was bound to make 
the employees dubious of the company’s intentions, such an 
assurance could reasonably be construed as a strategic device to 
impress upon the employees that the company’s promises would 
be performed without reservation, in order thereby to impart 
substance to the company’s attempt to show the employees 
that resort to collective bargaining was superfluous to th^ir 
welfare. It does not negate the vice of the conduct which reits 
on the use of economic power designed to quell the union 6r- 
ganizational campaign by “promises of better things |to 
come,” 21 an expression of beneficence not forthcoming until 
necessary to forestall collective bargaining. N. L. R. B. jv. 
Electric City Dyeing Co., 25 L. R. R. M. 2234, 2235 (C. A. 3, 
January 11,1950). 

B. The company’s refusal to bargain in violation of Section 

8 (a) (5) of the Act 

1. The Company’s insistence upon a consent election was not in good faijth 

In ascertaining whether the company’s refusal to bargain 
was justified, the Board stated the applicable standard of la^w 
to be (R. 11): 

That an employer may in good faith insist on a Board 
election as proof of the Union’s majority but that jit 
unlawfully refuses to bargain if its insistence on such 4n 

election is motivated, not by any bona fide doubt as ^o 

— 

x Hudson Hosiery Co., 72 N. L. R. B. 1434,1437. 

n Hudson Hosiery Co., 72 N. L. R. B. 1434,1436. 
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the Union’s majority, but rather by a rejection of the 
collective bargaining principle or by a desire to gain time 
within which to undermine the Union. 

This standard of law, the soundness of which the employer 
does not dispute (Co. Br. 24), has judicial sanction, for it is 
uniformly recognized that an employer’s demand for proof of 
a union’s majority must be motivated by an honest doubt con¬ 
cerning its existence rather than by a desire to secure time dur¬ 
ing which to subvert the Union’s majority. 22 

The Board’s finding that the company’s insistence upon an 
election was motivated by a desire to use the preelection period 
for the purpose of undermining the Union’s majority is con¬ 
clusively supported by the order of events. It is stipulated 
that on September 16,1948, the Union had been designated by 
a majority of the employees as their bargaining representative 
(supra, p. 10). In answer to the Union’s request to bargain 
on September 24, and continuously thereafter until the execu¬ 
tion of the consent election agreement on October 7, the com¬ 
pany insisted upon an election to substantiate the majority 
claim (supra, pp. 4-5). Within 5 days of the entry into the 
agreement, and reaching its crescendo on the eve of the election, 
the company embarked upon a coercive course of conduct con¬ 
sisting of sustained interrogation, threats of economic reprisal, 
enlistment of an employee informer to report on union progress, 
and promises of benefit. These coercive infractions (supra, 
pp. 5-10), the gravity of which cannot be minimized, revealed 
in unmistakable clarity that the company’s insistence upon an 
election was not sincerely motivated, but was actuated by a 
desire to obtain time within which to dissipate the Union’s 
stipulated majority, an end which was accomplished when the 
Union lost the election. 

a Lebanon Steel Fonudry Co. v. N. L. R. B., 76 App. D. C. 100, 130 F. 2d 
404, 400, cert. den. 317 U. S. 659; N. L. R. B. v. Federbush Co., Inc.. 121 F. 2d 
954, 956 (C. A. 2), N. L. R. B. v. Remington Rand, Inc., 94 F. 2d S62, S6S 
(C. A. 2), cert. den. 304 U. S. 576 and 5S5; Idaho Potato Growers v. 
-V. L. R. B., 144 F. 2d 295, 307 (C. A. 9), cert. den. 323 U. S. 769. 
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The spirit of wholesome cooperation implicit in a bona fide 
doubt does not find expression in the patent interference and 
restraint evinced here so shortly after agreeing to an election. 23 
In “a field where subtleties of conduct may play no small part,” 
the collective bargaining obligation “is not to be evaded by in¬ 
directions or formal observances which in fact defy it,” ana an 
employer may not point with unctuousness to its willingness to 
consent to an election when events show its use as a vehicle 
to frustrate the “bargaining process.” 24 In a context strik¬ 
ingly similar to that presented here, the Court of Appeal^ for 
the Second Circuit held that “Whether the refusal was njioti- 
vated by a genuine doubt as to the [Union’s] designation by a 
majority of the [employees] was for the Board to decide, and 
the coercive conduct previously discussed supports the Board’s 
inference that the respondent’s doubt was spurious.” 25 
The company’s contrary contention reduces itself to aii at¬ 
tempt to have this Court substitute its inference from the 
facts for that of the Board. But it is settled law, unaffebted 
by the amendment to the standard of review embodied in Sec¬ 
tion 10 (e) of the Act, 26 that so long as the inference of the 
Board is reasonable, it is immaterial that the facts are capable 

52 It is well recognized that subsequent acts are probative of the intent 
accompanying a preceding act. Wigmore, Code of Evidence, Rule 69, Art. 
2 (3d Ed., 1942). In “the teeth of a denial the proof of motive must depend 
upon acts and circumstances which can never be conclusive and when 
motive is attributed to an artificial person it involves probing the ihtent 
of all the officers concerned.” N. L. R. B. v. Pacific Greyhound Lines, Inc., 
91 F. 2d 458, 459 (C. A. 9), modified on other grounds, 303 U. S. 272. See 
also F. W. Wooltoorth Co. v. N. L. R. B., 121 F. 2d 65S, 660 (C. A. 2). 

11 See N. L. R. B. v. Express Publishing Co., 312 U. S. 426, 437. 

18 N. L. R. B. v. Consolidated Machine Tool Corp., 163 F. 2d 376, 378-379 
(C. A. 2), cert, denied, 322 U. S. 824, enforcing 67 N. L. R. B. 737; see also, 
Prigg Boat Works, 69 X. L. R. B. 97, 123, enforced on this point, 172 F- 2d 
948 (C. A. 5). 

: \V. L. It. B. v. Crompton-Highland Mills, Inc., 337 U. S. 217, 220, la. 4; 
Eastern Coal Corp. v. A 7 . L. R. B„ 176 F. 2d 131, 135 (C. A. 4) ; K. L. R. B. v. 
Austin. Co.. 165 F. 2d 592, 595 (C. A. 7) ; Victor Mfg. d Gasket Co. v. 
AT. L. R. It., 174 F. 2d S67, 868 (C. A. 7) ; N. L. R. B. v. Sandy Hill Ir'on d 
Brass Works, 165 F. 2d 660, 663 (C. A. 2) ; .V. L. R. B. v. Continental Oil 
Co., 25 L. R. R. M. 2253, 2255-2256 (C. A. 10. January 6. 1950) : N. L. R. B. v. 
Universal Camera Corp., 25 L. R. R. M. 2256,2258 (C. A. 2, January 10,1950) ; 
N. L. R. B. v. Minnesota Mining and Mfg. Co., 25 L. R. R. M. 2262, 2263-2264 
(C. A. 8. January 16,1950). 
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of disparate interpretation. 27 It can hardly be suggested that 
the Board’s finding in this case does not rest upon “such rele¬ 
vant evidence as a reasonable mind might accept as adequate 
to support a conclusion.” 28 

But even if we assume with the company that its insistence 
upon an election was at its inception in good faith, its subse¬ 
quent conduct betrays that during the period necessary to 
establish the employees’ untrammelled wishes it engaged in 
conduct which made a free determination impossible. It is 
plain, therefore, upon the alternative ground stated by the trial 
examiner, upon whom in another context for its own purpose 
the company places so much reliance (Co. Br., pp. 25-27), that 
the company’s refusal to bargain was unjustified. As explained 
by the trial examiner (R. 54-55): 

It has been found that the union made a request for 
recognition and a request to bargain. It has also been 
found that as a condition precedent to granting these 
requests, respondent was entitled in good faith to insist 
upon the establishment of the union’s majority in the 
manner it selected. Having consented to an election, 
however, as the appropriate means of satisfying its 
doubts, respondent was under the correlative obligation 
to permit and to abide by its employees’ free choice of a 
representative as it existed at the time of the union’s 

” N. L. R. B. v. Nevada, Consolidated Copper Corp., 31G U- S. 105; Medo 
Photo Supply Corp. v. A 7 . L. R. B., 312 U. S. 678, 6S1, n. 1; V. L. R. B. v. Link- 
Belt Co.. 311 U. S. 5S4, 597; N. L. R. B. v. Falk Corp., 30S U. S. 453, 461; 
CardiUo v. Liberty Mutual Co., 330, U. S. 469, 477-47S. 

a Consolidated Edison Co. v. N. L. R. B., 305 U. S. 197, 229. The company 
also contends that where the Board reaches a conclusion opposed to that 
of the trial examiner the report of the latter has a bearing on the question 
of substantial support and materially detracts therefrom (Co. Br., p. 25). 
However, a trial examiner’s report, in whatever posture, is recommendatory 
only, and can neither enhance nor detract from the conclusiveness of the 
Board’s findings of fact. N. L. R. B. v. Universal Camera Corp., 25 L. R. 
R. M. 2256, 2259-2260 (C. A. 2, January 10, 1950) ; N. L. R. B. v. Security 
Warehouse d Cold Storage Co., 136 F. 2d 829, S30-831, S34 (C. A. 9) ; N. L. 
R. B. v. Laister-Kauffman Aircraft Corp., 144 F. 2d 9,16 (C. A. S) ; N. L. R. B. 
v. Blatt, 143 F. 2d 268, 272, and n. 11 (C. A. 3). 
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request for recognition and not to attempt to defeat Such 
choice by any form of interference, restraint, or coercion. 
Matter of Prigg Boat Works, 69 N. L. R. B. 97, jL23. 
But respondent’s acts of interference and coercion^ on 
October 12, 18, and 19, as herein found, demonstrated 
that whatever doubts it had previously entertained vjrere 
no longer genuine, that it no longer had reason to believe 
the union’s claim of a majority was untrue (cf. Matter 
of John Deere Plow Co., of St. Louis, 82 N. L. R. B., 
No. 4), and that it sought to evade its obligation to Rec¬ 
ognize and to bargain with the union. 

If its good faith had continued, respondent would cer¬ 
tainly have either refrained from such acts of inter¬ 
ference or have notified the union that it would no loijger 
insist on the consent election and that it was readjj' to 
bargain. For notwithstanding its initial bona fides, 
respondent could no longer be heard to say that it enter¬ 
tained an honest doubt as to the union’s representative 
status after it set about the commission of acts which 
rendered impossible of fulfillment the very condition 
precedent which it had imposed, i. e., the demonstration 
in a free election of the union’s claim of a majority. 
Cf. Matter of Consolidated Machine Tool Corp’n., 67 
N. L. R. B. 737, enf’d as modified, 163 F. 2nd 876 
(C. A. 2); cert. den. 322 U. S. 824. 

The Union enjoyed majority status at the time the company 
refused to bargain with it (supra, p. 10). It resorted to unfair 
labor practices to dissipate the majority. Defection from jthe 
Union, evidenced by its loss of the election, is, as the Bo^rd 
found (R. 55, 12), “attributable to the [company’s] unfair 
labor practices and is therefore not a bar to a remedial orjier 
[to bargain] in this case.” In an unbroken line of decisions 
the Supreme Court, 29 this Court, 30 and the other Courts of ^p- 

29 Frank Bros. Company v. N. L. R. B., 321 U. S. 702; .V. L. R. B. v. 
P. Lorillard Co., 314 U. S. 512; I. A. M. v. N. L. R. B., 311 U. S. 72, S3; 
N. L. R. B. v. Bradford Dyeing Assn., 310 U. S. 318, 339-340. 

*° N. L. R. B. v. Central Dispensary and Emergency Hospital, 79 App. D. C. 
274,145 F. 2d 852, 854, cert, denied 324 U. S. 847. 
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peals 31 have held that the appropriate means to expunge the 
effects of a refusal to bargain is to require the employer to 
bargain with the union which, before the unlawfully induced 
defection from its ranks, was the majority choice. 

2. The request to bargain 

The company contends that it cannot be charged with an 
unlawful refusal to bargain, because the Union made no suffi¬ 
cient request to bargain (Co. Br., pp. 20-22). -The condition 
precedent to the employer’s obligation to bargain with the 
majority representative is that the Union request recognition. 
But there are no words of art which must be invoked to fulfill 
the requirement of a request (McQuay-Norris Mfg. Co. v. 
N. L. R. B. 116 F. 2d 748, 752 (C. A. 7), cert, denied, 313 U. S. 
565); in this, as in other contexts, “Lawyers’ formulae, for¬ 
malities, and words are not needed” ( Lebanon Steel Foundry 
Co. v. N. L. R. B., 76 App. D. C. 100, 130 F. 2d 404, 407, cert, 
denied, 317 U. S. 659); “all that is required to put the employer 
in default” is that “the employees must at least have signified 
to [the employer] their desire to negotiate.” N. L. R. B. v. 
Columbian Enameling & Stamping Co., 306 U. S. 292, 297“ 
Measured by this criterion the requirement of a request to 
bargain was amply met in this case. 33 

The Board found that “the telephone call from [Union 
Representative] Jacobs to [Company President] Gilbert con- 

“ E. g., N. L. R. B. v. Swift d Co., 162 F. 2d 575, 582-585 (C. A. 3), cert- 
denied, 332 U. S. 791; N. L. R. B. v. Andrew Jergens Co., 175 F. 2d 130, 135, 
(C. A. 9); N. L. R. B. v. Todd Co., 173 F. 2d 705, 707 (C. A. 2); N. L. R. B. v. 
Amolt Motor Co., 173 F 2d 597, 599 (C. A. 7) ; N. L. R. B. v. Norfolk Sliip- 
building d D. Co., 172 F. 2d 813, 816, (C. A. 4). 

* The court, however, in the Columbian case found no refusal to bargain 
since the only offer came from two conciliators of the Department of Labor 
who were unconnected with the Union and devoid of authority to act in 
its behalf. 

" Nothing in N. L. R. B. v. Burke Machine Tool Co., 133 F. 2d 618, 620 
(C. A. 6), nor in N. L. R. B. v. Sands Mfg. Co., 306 U. S. 332, 343-344, upon 
which the company relies (Co. Br., p. 20), even remotely supports its con¬ 
tention that no proper demand was made. In Burke, the union representative 
admitted that “he did not ask [the employer] to bargain with the union” 
and in Sands there was in fact no request to bargain of any kind. Cf., 
N. L. R. B. v. Crompton-Highland Mills, Inc., 337 U. S. 217, 223-224. 
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stituted a request to bargain” (R. 10, n. 3). Jacobs stated to 
Gilbert, in his long distance call on September 24, 1948, that 
he was telephoning him “to see whether he would recognize! us 
as collective bargaining agent for production and maintenance 
employees at the plant, because we had been authorized to 
represent them” (R. 102; supra, p. 4). It is difficult to un<fler 
stand how much clearer a request to bargain need be than a 
demand for recognition made by a person authorized to repre¬ 
sent the employees. Moreover, the context of events supports 
its manifest meaning {supra, pp. 4-5). Jacobs’ object in mak¬ 
ing this call was to request bargaining. It was made with the 
express purpose of correcting a deficient request for recognition 
contained in Union Representative Britton’s letter to the ejm- 
ployer, mailed 4 days earlier. In that letter Britton hjad 
merely stated, contrary to Jacobs’ previous instruction to him 
to request bargaining, that he represented more than 30 per¬ 
cent of the employees and was proceeding to petition the 
Board for an election. It is inconceivable that Jacobs, an Ex¬ 
perienced union official in possession of a majority of member¬ 
ship cards containing express bargaining authority {supra, p. 
4), would have troubled to make a long distance call merely 
to repeat the request for an election contained in the lettjer, 
and not, as is normal, to request recognition as bargaining 
representative. It is equally inconceivable that Gilbert, who 
was not unfamiliar with such matters {supra, p. 2), did rot 
recognize that present institution of bargaining was being re¬ 
quested by the telephone call. Gilbert’s subsequent dickering 
with Jacobs concerning the means by which to substantiate tpe 
Union’s majority claim, which came after he rejected the re¬ 
quest to bargain and insisted upon formal Board process to 
confirm the majority, was merely ancillary to this dominalnt 
purpose. 34 Indeed, any doubt on this score was certainly dis¬ 
pelled when, during the course of the September 30 conference 
at which the company insisted upon a consent election, Jacobs 

observed that “of course we could obviate all this if we could 
■—-- 

94 It is this fact which distinguishes Joseph Solomon, 84 N. L. R. B. No. |29, 
24 Li. R. R. M. 1225, upon which the company relies (Co. Br., p. 21), from 
the present case. In the Solomon case no more than a naked ascertainment 
of majority status was requested. 
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sit down and get a contract” (R. Ill; supra, p. 5). Certainly 
the employees through their union discharged their function of 
having “signified to [the employer] their desire to negotiate” 
(Columbian case, supra, 306 U. S. at 297). 

C. The pre-hearing questionnaire in violation of Section 8 

(a) (1) of the Act 

Counsel for the company on March 10 and 11, 1949, in the 
course of his pre-hearing preparation, submitted a question¬ 
naire to a substantial number of the employees containing 28 
questions which elicited information from them concerning 
their union activity during the period covered by the complaint 
(supra, p. 11). In holding eight of these questions violative 
of Section 8 (a) (1) of the Act, because they sought informa¬ 
tion outside the scope of the issues framed by the complaint, 
the Board stated the applicable standard of law to be that 
(R. 59): 

an employer is privileged to interview employees for 
the purpose of discovering facts within the limits of the 
issues raised by a complaint, where the employer or its 
counsel does so for the purpose of preparing its case for 
trial and does not go beyond the necessities of such 
preparation to pry into matters of union membership, 
to discuss the nature or extent of union activities, to dis¬ 
suade employees from joining or remaining members of a 
union, or otherwise to interfere with the statutory right 
of self organization. 

Normally, as we have seen (supra, pp. 13-15), the interrogation 
of employees concerning their union activity is coercive, but a 
privilege of inquiry is recognized where the interview of em¬ 
ployees is for the purpose of readying the employer’s case for 
trial. In striking a balance between the need for protecting 
employees from employer intrusion on their union affairs and 
the need for according to the employer reasonable latitude in 
prehearing preparation, the Board restricts the privilege of 
inquiry to the matters relevant to the issues framed by the 
pleadings. The relevancy requirements placed upon the infor¬ 
mation allowably elicited by a litigant is grounded on a policy 
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which seeks to accord counsel leeway in trial preparation, but 
which at the same time prevents the attainment of an other¬ 
wise outlawed objective. This principle finds expression in the 
discovery procedure established by the Federal Rules of Civil 
Procedure. Rule 26 (b) provides that “the deponent may be ex¬ 
amined regarding any matter, not privileged, which is relevant 
to the subject matter involved in the pending action.” 35 [Em¬ 
phasis supplied. ] The requirements of relevancy are even more 
important for present purposes, because interrogation of em¬ 
ployees as to union matters is inherently dangerous. To the 
employee, particularly of an employer who has already demon¬ 
strated his strong union antipathy by coercive measures (supra, 
pp. 5-10), inquiry as to union activity may be tainted with inti¬ 
mations of employer reprisal, which disclaimer is ineffectve [to 
dissipate, even where the inquiry is made by a representative 
of the employer in his capacity as counsel. 

Applying the test of relevancy to the objectionable inquiries 
included in the questionnaire, it is clear that the burden of 
justification has not been borne, since the inquiries are clearly 
,irrelevant. Question 7 through 10, held to be objectionable, ask 
(R. 79-80): j 

7. What did you consider to be the purpose of signing 
this card? 

8. Did you consider yourself a member of the Union 
when you signed the card? 

9. At the time you signed the card, did you pay any 
money for membership or other fees in the Union? 

10. Did you agree to the future payment of any mem¬ 
bership, initiation or other fees to the Union? 

Questions pertaining to the signing of union authorization 
cards by employees are relevant to the issue whether the em¬ 
ployees have selected a union as their bargaining agent. Ac¬ 
cordingly, the Board held questions 5 and 6 (R. 79) which asked, 
“Have you ever signed any card in connection with Union 

* Another instance of its application was the severe limitations imposed 
by the Court of Appeals for the Third Circuit upon the scope of a subpoena 
prayed by the employer in order to examine union records in a contempt 
proceeding brought by the Board, N. L. R. B. v. Weirton Steel Co., 160 F. 
2d 774 (C. A. 3). 
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activities?”, and, “What was the nature of that card?” to be 
permissible (R. 61, n. 32). But information beyond that 
elicited by these questions was irrelevant to the issue of author¬ 
ization and therefore questions 7 through 10 were improper. 
The card, the nature of which question 6 asks be disclosed, states 
that (ST. 157): 

the undersigned, an employee of Joy Silk Mills, Inc., 
hereby accept membership in the United Textile Work¬ 
ers of America (AFL), and authorized its representatives 
to bargain for me in all matters pertaining to my wages, 
working conditions, Union obligations, and all other con¬ 
ditions of employment. 

The card in plain terms authorizes the Union to bargain on be¬ 
half of the employees, and the only object of Question 7, which 
asks, “What did you consider to be the purpose of signing the 
card?,” is either to confirm what is plain on the face of the card 
or to change its legal significance. The first object is superflu¬ 
ous, and the second is without legal import, for the “testimony 
of a signer as to his subjective state of mind at the time of sign¬ 
ing cannot operate to overcome the effect of his overt action in 
having signed the application card.” Consolidated Machine 
Tool Corp., 67 N. L. R. B. 737,739, enforced, 163 F. 2d 376, cert, 
denied, 332 U. S. 824. And questions 8 through 10, which in¬ 
quire whether the employee considered himself a member of the 
Union by signing, or whether he paid or agreed to pay member¬ 
ship and other fees, are irrelevant, for it is well-settled that 
neither union membership nor payment of union dues is de¬ 
terminative of authority to bargain. 3 * Authority to bargain 
would exist whether or not the employee was a union member 
or paid union dues. 

Questions 13 and 14 were likewise properly held to be objec¬ 
tionable. These are (R. 80): 

** E. g., Lebanon Steel Foundry Co. v. N. L. R. B., 76 App. D. C. 100, 130 
F. 2d 404, 406, cert den. 317 U. S. 659; N. L. R. B. v. Bradford Dyeing Ass’n., 
310 U. S. 318, 339; N. L. R. B. v. Consolidated Machine Tool Corp., 163 F. 
2d 376, 378 (C. A. 2), cert. den. 332 U. S. 824; N. L. R. B. v. Somerset Shoe 
Co., Ill F. 2d 681, 687 (C. A. 1). 
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13. Did you terminate your connection with t(he 
Union at any time after you signed a card? 

14. If so, for what reason did you terminate ycjur 
connection with the Union? 


The only issue upon which termination of the employee’s con¬ 
nection with the Union could be relevant is upon the question 
of withdrawal of bargaining authority from the Union. But 
withdrawal of membership from the Union by employees is not 
without more inconsistent with a desire to have “continued 
representation by the Union for as long as it would act for 
them.” N. L. R. B. v. National Seal Corp., 127 F. 2d 776, 779 
(C. A. 2). Consequently the relevant question is not, “itad 
you terminate your connection with the Union at any time after 
you signed the card?” but, “Did you revoke the Union’s au¬ 
thority to bargain for you?” The answer to this question, 
whether yes or no, gives to the employer all the information 
he needs to have on the question of the Union’s authority, 
without the necessity for the omnibus inquiry contained in 
question 14, namely, “for what reason did you terminate ycjur 
connection with the Union?” The latter question permits tJhe 
employer to unearth much information concerning the internal 
affairs of the Union to which he need not be privy for the pur¬ 
pose of the single issue pertinent to him. In any event, since 
questions 13 and 14 could only go to the issue of a later revoca¬ 
tion of a previously established bargaining authority, that issjue 
is under any theory irrelevant to the company’s justification for 
its refusal to bargain. If, as the company maintains, it insisted 
in good faith upon an election to substantiate the Union’s ma¬ 
jority, that position would be a complete defense to a refusal 
to bargain whether or not the Union’s majority continued, at 
least until the question was resolved by the election. If, on tjhe 
other hand, as the Board found (supra, p. 10), the company 
insisted upon an election in bad faith to gain time within which 
to dissipate the Union’s majority, any loss of majority is with¬ 
out more attributable to that conduct and could not operate as 
a defense to a refusal to bargain. N. L. R. B. v. Andrew Jergens 
Company, 175 F. 2d 130,134^5 (C. A. 9), cert, denied, 338 U.jS. 
827, and cases cited, supra, pp. 21-22, ns. 29-31. Consequently, 
on any conceivable view, questions 13 and 14 are improper. 
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Finally, questions 21 and 25 were properly held objectionable. 
These are (R. 81): 

21. Did you cast your vote at the election solely ac¬ 
cording to your own personal views concerning whether 
you desired the Union to represent you and without any 
fear or threats as to your job and future with the Com¬ 
pany, and without being influenced in any respect by 
promises of future benefits by the Company? 

25. Did you consider that these speeches or the state¬ 
ments and notices posted on the bulletin board were 
threats or promises of benefits to influence your vote 
against the Union? 

The only conceivable issue to which these questions could go 
is to show that the company’s conduct did not constitute unfair 
labor practices because it did not actually succeed in interfering 
with, restraining, or coercing the employees in their choice of a 
bargaining representative. The proper test, however, is not the 
employees’ subjective “recognition of constraint,” for that “ is a 
subtle thing” and “may call for a high degree of introspective 
perception” (N. L. R. B. v. Donnelly Garment Co., 330 U. S. 
219, 231, quoting with approval from Bethlehem Shipbuilding 
Corp. v. N. L. R. B., 114 F. 2d 930, 937 (C. A. 1). The test is 
whether, upon an objective appraisal of the situation, “the con¬ 
clusion that their choice was restrained by the employer’s inter¬ 
ference” is “based on the existence of conditions or circum¬ 
stances which the employer created or for which he was fairly 
responsible and as a result of which it may reasonably be in¬ 
ferred that the employees did not have that complete and 
unfettered freedom of choice which the Act contemplates” 
(N. L. R. B. v. Link-Belt Co., 311 U. S. 584,588). Accordingly, 
because the proper test is whether the employer’s conduct can 
reasonably be said to have an adverse effect on self-organization 
and collective bargaining, the company’s attempt to “probe the 
precise factors of motivation which underlay each employee’s 
choice” was improper (ibid). See also, N. L. R. B. v. Ford 
Brothers, 170 F. 2d 735, 738 (C. A. 6); N. L. R. B. v. Brezner 
Tanning Co., 141 F. 2d 62, 64 (C. A. 1); N. L. R. B. v. John 
Englehom & Sons, 134 F. 2d 553, 557 (C. A. 3 ); N. L. R. B. v. 
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A. S. Abell Co., 97 F. 2d 951,955-956 (C. A. 4); Humble Oil & 
Refining Co. v. N. L. R. B., 113 F. 2d 85,92 (C. A. 5); N. L. R. B. 
v. Illinois Tool Works, 153 F. 2d 811,814 (C. A. 7); Elastic Stop 
Nut Corp. v. N. L. R. B., 142 F. 2d 371, 377 (C. A. 8), c<jrt. 
denied 323 U.S. 722. 

CONCLUSION 

For the reasons stated it is respectfully submitted that tihe 
petition for review should be denied and the Board’s order 
should be enforced in full. 37 

David P. Findling, 

Associate General Counsel, 

A. Norman Somers, 

Assistant General Counsel, 
Bernard Dunau, 

Leonard S. Kimmell, 

Attorneys, 

National Labor Relations Board. 

January 1950. 

n The scope of the order, assuming the validity of the findings, was not 
chaUenged below, and is, accordingly, not here in issue. N. L. R. B. v. Cheney 
California Lumber Co., 327 U. S. 385. 


U. (. GOVERNMENT PRINTING OFFICEUSIO 





REPLY BRIEF FOR PETITIONER 


IN TIIK 

United States Court ©f Appeals 

[•'o': T!iK ! )is I mcT ok l'oi.r .M in \ ( '; ■ . 


No. 10,433 


.J()Y SILK MILLS, 1 N( I'ctithmrr, 

v. 

NATIONAL LAP,OK INFLATIONS BOA!M>. !!<*,,»>,<!<■,,!. 


On Petition for Review of, and to Set Aside an Order of 
the National Labor Relations Board. 


Off 'nmtsch 


I I KXKY .1. Fox 
.Iamks F. Ivkxxky 
10012 I»i i i ^ I > i n 1 < l S n i»- 
Washington. I). (’. 

. 1 1 f nt'lin/s jof l*< I it I'liirr 


Posner. Bor Fox A A mil 
10(0 Kinji- Building. 
Washington (i, I). ( 


Dated : March (», IPod. 


Pkkss of Byron S. Adams. Washington. D. C. 






CITATIONS. 


Cases: Pago 

Art craft Hosiery Company, 78 N. L. R. B. 333 

(1948).4, 5, 6 

A. Sartorious <& Co., 40 N. L. R. B. 107 (1942). 7 

Chamberlain Corporation, 75 N. L. R. B. 1188 

(1948).4,5,6 

D. H. Holmes Company, Ltd., 81 N. L. R. B. 753 

(1949). 4,7 

John Deere Plow Co. of St. Louis, 82 N. L. R. B. No. 

4 (1949). 4,7 

Phelps Dodge Corp. v. N. L. R. B., 313 U. S. 177 

(1941).. 3 

Prigg Boat Works, 69 N. L. R. B. 97 (1946). 4, 7 

Roanoke Public Warehouse, 72 N. L. R. B. 1281 

(1947).4,5,7 

Russell Kingston, 74 N. L. R. B. 1484 (1947). 7 


Securities <& Exchange Commission v. Chenery Cor¬ 
poration. 318 U. S. 80 (1943) . 

Solvay Process Co., 47 N. L. R. B. 1113 (1943). 

United States v. Carolina Freight Carriers Corp., 
315 U. S. 475 (1942).. 

Statutes: 

National Labor Relations Act, Act of July 5, 1935, 
c. 372, § 1, 49 Stat. 449, 29 U. S. C. § 151, et seq. 
(1946), as amended by Labor Management Rela¬ 
tions Act 1947, Act of June 23, 1947, c. 120, Title 
I, § 101, 61 Stat. 136, 29 U. S. C. $ 151, et seq. 
(Supp. 1948): 

Section 8(a) (1) 

Section 8(a) (3) 

Section 8(a) (5) 


3- 

i 

6 


I —I CO “'l CO 

















IN THE 


United States Court of Appeals 

For the District of Columbia Circuit 


No. 10,433 


JOY SILK MILLS, INC., Petitioner , 

v. ! 

NATIONAL LABOR RELATIONS BOARD, Respondent. 


On Petition for Review of, and to Set Aside an Order of 
the National Labor Relations Board. 


REPLY BRIEF FOR PETITIONER 

Petitioner deems it necessary to file a reply brief to pre¬ 
sent its position on an alternative theory on the issue <j>f 
refusal to bargain advanced in the Board’s brief which 
was not treated in Petitioner’s brief. Petitioner also de¬ 
sires to clarify certain references to stipulated facts which 
appear in the Board’s brief. 

Clarification of Facts 

In two instances the Board’s brief refers to stipulate^, 
facts concerning the date upon which the Union had beep 
designated by a majority of the employees as their bargaip- 
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ing representative (Bd. Br. 10,18, App. 154,156). Although 
the facts referred to are technically correct, the context in 
which they appear gives rise to a misapprehension con¬ 
cerning their significance. The Board’s brief creates the 
impression that Petitioner had knowledge on September 16, 
1948, that the union represented a majority of its em¬ 
ployees. Unexplained, the stipulated facts might be con¬ 
strued to support that impression, and thus support the 
Board’s position that Petitioner did not entertain a good 
faith doubt of the union’s majority status when it refused 
to recognize the union on September 24. 

The stipulation is merely an agreement between the 
Petitioner and the Board to admit certain facts found by 
the Trial Examiner for purposes of review in this Court 
(App. 152). The stipulation was not intended to and does 
not in fact establish that petitioner was aware that a major¬ 
ity of its employees had designated the union as their col¬ 
lective bargaining representative on September 16, 1948. 
Indeed, the Board itself found that although Petitioner 
“had knowledge of the fact, during the week of September 
15, that its employees were attempting to organize a 
union. ... It had no knowledge, however, of the 
extent to which the campaign had been successful.” (App. 
32). The record is clear that Petitioner had no knowl¬ 
edge of the union majority on either September 24 or Sep¬ 
tember 30, the only dates on which the union allegedly 
requested recognition. 

The Board’s Alternative Theory on the Issue of Refusal 

to Bargain 

The Board’s brief offers a theory, originally developed 
by the Trial Examiner in his Intermediate Report, as an 
alternative argument to support its decision that Petitioner 
unlawfully refused to bargain. This theory, hereafter re¬ 
ferred to as the Trial Examiner’s theory, is that Petitioner 
did not unlawfully refuse to bargain on either September 
24 or 30, the dates of the union’s request, because Peti- 
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tioner entertained a good faith doubt as to the union’s 
representation of a majority of its employees; but thlat 
Petitioners conduct in violation of Section 8(a)(1) of the 
Act which occurred on October 12, 18, and 19, “demon¬ 
strated that whatever doubts it had previously entertained 
were no longer genuine, that it no longer had reason to 
believe the union’s claim of a majority was untrue ..., aijid 


that it sought to evade its obligation to recognize and to 


bargain with the union.” (App. 31-34, 54-55). 

In the proceedings before the Board, Petitioner in its 
brief demonstrated that the Trial Examiner’s theory w^s 
contrary to settled principles of law established by the 
Board’s own decisions. Apparently the Board agreed with 
Petitioner. Its decision expressly rejected the Trial Exam¬ 
iner’s theory in the following words: “we disagree with 
the Trial Examiner’s findings that the refusal took plaoe 
on and after October 12, 1948” (App. 10) and “As oijr 
decision indicates, we do not subscribe to the Trial Exam¬ 


iner’s theory of the issue under discussion.” (App. 12). 

Petitioner submits that the Board’s rejection and dis¬ 
avowal of the Trial Examiner’s theory of the refusal to 
bargain precludes it from reinstating and advancing th^t 
argument to support its decision before this Court. It h^s 
long been settled that ‘ 1 the grounds upon which an adminis¬ 
trative order must be judged are those upon which the rec¬ 
ord discloses that its action was based.” Securities & Ex¬ 
change Commission v. Chenery Corporation , 318 U. S. 8(j>, 
87 (1943). 1 Here as in the Chenery case, the administra¬ 
tive agency is urging a ground to support its decision which 
the agency should have adopted or could have adopted as 
an alternative to what it did in fact adopt. As in the 
Chenery case the scope of review here must be confined to 
the validity of the grounds upon which the Board actuality 
based its action. 


i Accord: United States v. Carolina Freight Carriers Corp., 315 U. S. 475 
(1942); Phelps Dodge Corp. v. N. L. R. B., 313 U. S. 177, 197 (1941). 
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Assuming arguendo that the Board may now advance the 
Trial Examiner’s theory, it is clear that there is no basis 
either in fact or in law to support it. The Trial Examiner 
relied upon Prigg Boat Works, 69 N. L. R. B. 97 (1946); 
John Deere Plow Co. of St. Louis, 82 N. L. R. B. No. 4 
(1949); and D. II. Holmes Company Ltd., 81 N. L. R. B. 
753 (1949) to support the novel proposition that Petitioner 
was guilty of an unlawful refusal to bargain despite an 
affirmative finding that its refusals on the only occasions it 
was requested by the union to bargain were in good faith. 
However, examination of these cases reveals that they are 
inapposite. Further, the theory completely ignores and con¬ 
flicts with the Board’s own decisions in Art craft Hosiery 
Company, 78 N. L. R. B. 333 (1948); Chamberlain Corpora¬ 
tion, 75 N. L. R. B. 1188 (1948); and Roanoke Public Ware¬ 
house, 72 N. L. R. B. 1281 (1947). 

At the outset it should be noted that there is not a shred 
of evidence in the record to support the Board’s conclu¬ 
sion that Petitioner after October 12 no longer had reason 
to believe the union’s claim of majority was untrue. The 
record shows that up until the very day preceding the elec¬ 
tion there was not a single instance of interrogation of 
employees (App. 51-54, 157-158). And even such in¬ 
stances of interrogation which occurred thereafter 
were not intended to, and did not in fact, reveal 
the extent of the union strength. It is also obvious 
that the Board’s presumption that the mere occur¬ 
rence on October 12 of a minor violation 2 of Section 8(a)(1) 
of the Act is evidence of the fact that Petitioner’s bona 
fide doubt of the majority had disappeared is wholly unwar¬ 
ranted. Similarly, the Board’s presumption that rela¬ 
tively minor violations of Section 8(a)(1) of the Act which 
occurred in the heat of pre-election campaigning on the 

3 Gilbert’s reference in the statement read to the employees ■with respect 
to Petitioner’s plan to permit employees to eat in the canteen after the equip¬ 
ment arrived (App. 87-93). 


day preceding and the day of the election is evidence that 
Petitioner’s good faith doubt of the union majority had dis¬ 
appeared is without logical basis. 

An examination of the Art craft Hosiery, the Chamber- 
lain Corporation, and the Roanoke Public Warehouse ca^es 
demonstrates that the finding that Petitioner’s refusals to 
recognize the union on September 24 and September 30 
were in good faith precludes a finding of unlawful refusal 
to bargain under the facts in this case. Indeed, in none of 
those cases are the facts establishing the good faith of the 
employer as strong as in the instant case. 

In this case there is an affirmative finding by the Trjtal 
Examiner that Petitioner’s refusal to bargain in response 
to the requests of the Union on September 24 and Septem¬ 
ber 30 was in good faith (App. 31-33). Such a finding 
is not present in either the Artcraft Hosiery or Roanoke 
Public Warehouse cases. Further, in the Roanoke Public 
Warehouse and the Chamberlain Corporation cases, con¬ 
duct in violation of Section 8(a)(1) of the Act occurred 
before or coincident with the employer’s alleged refusal 
to bargain. In the instant case no such unlawful conduct 
is present either before or coincident with Peti¬ 
tioner’s alleged refusal to bargain. The first subh 
instance occurred one week before the election and wjas 
of a minor nature, if in fact it was a violation of Section 
8(a) (1) at all. 

Although the employer’s conduct in violation of Section 
8(a)(1) in the Artcraft Hosiery case occurred several 
months after the initial request for recognition, this fa^t 
is explained by that company’s failure to cooperate in I a 
speedy resolution of the question of the union’s majority 
status. It is significant, however, that in the Artcraft 
Hosiery case, a sustained program of conduct in violation 
of Section 8(a)(1) of the Act commenced on the date of 
the hearing of the union’s petition, at least six weeks prior 
to the election. In the instant case, assuming Gilberts 
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statement on October 12th violated Section 8(a)(1) of the 
Act, it occurred one week before the election. All other 
conduct in violation of Section 8(a)(1) occurred on the 
day preceding and on the day of the election. To attempt 
to distinguish this case adversely from the Artcraft Hosiery 
case upon the basis of the lapse of time between the initial 
request for recognition and the occurrence of the violation 
of Section 8(a)(1) of the Act would put a premium upon 
dilatory tactics by an employer. Such a distinction would 
encourage an employer deliberately to delay resolution of 
a representation question by an election, lest the commis¬ 
sion of conduct in violation of Section 8(a)(1) be viewed 
automatically as evidence of lack of a good faith doubt of 
the union’s majority and, therefore, an unlawful refusal 
to bargain in violation of Section 8(a)(5) of the Act. 

It is readily evident that the degree of cooperation ex¬ 
tended by Petitioner to the union in resolving the question 
of majority representation far exceeds the cooperation 
offered by the employer in the Artcraft Hosiery case or the 
Chamberlain Corporation case. In both of those cases, 
the company refused to agree to a consent election, and 
long periods elapsed before the majority status of the union 
was put to an election test. In the present case, Petitioner 
agreed to a consent election at the first conference with the 
union and election took place less than three weeks there¬ 
after. 

It is unnecessary to detail the specific instances of con¬ 
duct in violation of Section 8(a)(1) of the Act which were 
present in the Artcraft Hosiery, Chamberlain Corporation, 
and Roanoke Public Warehouse cases. It is sufficient to 
point out that such conduct exceeded substantially, both in 
frequency and degree of coercion, that which occurred in 
the case at hand. 

It is manifest that the Trial Examiner’s theory would 
destroy the established doctrine which governs the Art¬ 
craft Hosiery, Chamberlain Corporation, Roanoke Pub- 
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lie Warehouse, and similar 3 cases. This theory woiild 
achieve the absurd result that an employer wofild 
be guilty of an unlawful refusal to bargain, despite 
complete good faith on his part in refusing recognition 
prior to resolution of the representation question by an 
election, if any conduct in violation of Section 8(a) (jl), 
regardless of its minor nature, occurs prior to the election. 

Analysis of the John Deere Plow Company, \D. 
H. Holmes Co . and Prigg Boat Works cases dis¬ 
closes that each is clearly distinguishable on its facts from 
the case at hand. In each of these cases, in contradis¬ 
tinction to the instant case, there is a finding, supported jby 
substantial evidence that the company at the time of the 
insistence upon an election did not have a good faith doiibt 
as to the union’s majority. In each of these cases, such 
evidence appears in the form of serious violations of Sec¬ 
tions 8(a)(1) or 8(a)(3) of the Act prior to or coincident 
with the company’s insistence upon an election. In nolie 
of these cases did the Board find, as in the present case, 
that a good faith doubt existed at the time of the refusal 
to bargain. This distinction is apparent in all of thepe 
cases but is particularly pointed in the John Deere Pl6w 
case. 4 

The foregoing discussion clearly demonstrates that t^ie 
Board is precluded from advancing the Trial Examiner|’s 
theory to support its decision at this stage of the proceeji- 

8 See also A. Sartorioiut 4r Co., 40 N. L. R. B. 107 (1942), Solvay Process 
Co., 47 N. L. R. B. 1113 (1943); Russell Kingston, 74 N. L. R. B. 1484 (1947). 

* In the John Deere Plow case, the Board found an unlawful refusal to 
bargain on July 19, after the union had lost an election and then securpd 
new authorization cards. However, the Board did not find such unlawful Re¬ 
fusal to bargain at an earlier date when the company insisted upon hn 
election. This is particularly significant since the company engaged in a num¬ 
ber of minor violations of Section 8(a)(1) even before agreeing to the coin- 
sent election. 
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ings. And even if it is properly before tbis Court, the 
theory is unsupported by the facts in the record and is 
precluded by established principles of law. 

Respectfully submitted, 

Henry J. Fox 
James F. Kenney 
1002 Ring Building 
Washington, D. C. 

Attorneys for Petitioner 

Of Counsel: 

Posner, Berge, Fox & Arent 
1002 Ring Building, 

Washington 6, D. C. 

Dated: March 6, 1950. 




